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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: O. PETER SHERWOOD PART _61

Justice

In the Matter of the Application of, )

NEW YORK CITY OPERA, INC. INDEX NO. 4 105100/99
Petitioner, MOTION DATE

For cy pres relief pursuant to Section MOTION SEQ. NO. 001

8-1.1 (c) of the Estates, Powers and

Trusts Law of the State of New York MOTION CAL. NO.

The following papers, numbered 1to _7 _ were read on this petition _for cy pros relief

———

Notice of Motion/ Order to Show Cause — Affidavits —
Answering Affidavits — Exhibits
Replying Affidavits

Cross-Motion: [.] Yes . No
Upon the foregoing papers, the petition for cy pres relief pursuant to EPTL § 8-1.1 (c)

is decided in accordance with the accompanying order.

Dated: Apri | IS 30c T
' ]

Check one: X FINAL DISPOSITION ] NON-FINAL DISPOSITION
Check if appropriate: | DO NOT POST
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FILED
Apr 17 2009

NEW YORK
SUPREME COURT OF THE STATE OF NEW YORK, \COUNTY CLERK'S OFFICE
COUNTY OF NEW YORK

X
In the Matter of the Application of :
NEW YORK CITY OPERA, INC,, : [PRGFSBED] ORDER

Petitioner, : Index No. O~ 105108

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of :
New York. :

X

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8-1.1(c) of t};c
New York Estates, Powers and Trusts Law (the “Petition”), the Affidavit of Andrew D. Schau in
Support of Application for Emergency Relief dated April 9, 2009, the Supplemental Affidavit of
Andrew D. Schau dated April 9, 2009, and the exhibits annexed thereto, the Affidavit of Michael
M. Kaiser dated March 31, 2009, and the accompanying Memorandum of Law, and sufficient
cause appearing therefor; and

WHEREAS, the Attorney General of the State of New York, in his capacity as the
representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating in
or under the laws of the State of New York, is a necessary statutory party;

WHEREAS, the Attorney General has provided an Affidavit of No Objection in
support of the Prayer for Relief set forth in the Petition, its Affidavit conditioned on certain
limitations to be set forth in the Order herein; and

WHEREAS, there are no persons interested in this proceeding other than
Petitioner and the Attorney General, IT IS HEREBY

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1.1(c)

of the New York Estates, Powers and Trusts Law with respect to its petition regarding the

3244301v.1
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endowment fund held pursuant to an Agreement effective as of April 30, 2001 by and among the
Lila Acheson and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met,
the Chamber Music Society of Lincoln Center, Inc., the Vivian Beaumont Theater, Inc., and the
Philharmonic-Symphony Saciety of New York, Inc (such fund hereinafier, the “Wallace Fund”),
as follows:

(a) Petitioner may borrow from the Wallace Fund (in addition to those
amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement
and applicable law and the amounts it may borrow pursuant to the Order of this Court
dated October 28, 2008) up to $6,600,000 in order to fund its cash-flow needs during its
2008-2009 fiscal year and its 2009-2010 fiscal year.

(b)  In addition to fulfilling its obligations under the October 28, 2008 Order,
Petitioner shall restore to the Watlace Fund the. net amounts borrowed from it pursuant to
paragraph (a) as Petitioner has net financial resources that may be prudently used for that
purpose consistent with the legal restrictions on the use of such resources.

(c)  Petitioner shall submit a written annual report to the Attomey General of
the State of New York (the “Attorney General™) within six months after the close of each
fiscal year of Petitioner ending on or after June 30, 2009 concerning the extent, if any, to _
which Petitioner, whether through contributions, accumulation of income, or capital
appreciation, has during such fiscal year restored the value of the Wallace Fund as
required by this Order and the Order of this Court dated October 28, 2008, such
obligation to continue until such time as Petitioner can report that it has restored the

amounts required by paragraph (b) and the October 28, 2008 Order.

3244301v.1
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(d)  Petitioner’s senior management shall provide to the Board of Directors or
the Executive Committee of the Board of Dircctors a written report, not less often than
once a month, concemning variances from the budget for the 2009-2010 fiscal year as
such budget is in effect (and approved by the Board of Directors or the Executive
Committee) from time to time.

(¢)  Petitioner’s senior management shall provide to the Board of Directors or
the Executive Committee of the Board of Directors, not less often than once every two
weeks, an updated written cash;ﬂow projection for the balance of the 2008-2009 fiscal
year and for the 2009-2010 fiscal year.

((3) Petitioner for the balance of the 2008-2009 fiscal year and for the 2009-
2010 fiscal year shall report periodically, but in no event less frequently than once a
month, to an independent financial advisor concerning the strategic plan and financial
plan that was previously developed in consultation with independent financial advisor
Michael M. Kaiser, for the purpose of reviewing budget variances with the advisor,
obtaining the advisor’s assessment of the continued viability of such strategic plan and
financial plian, and identifying alternative courses of action as warranted. The advisor
retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be
another individual selected by Petitioner and approved by the Attorney General (such
approval not to be unreasonably withheld).

(g)  Petitioner’s Board of Directors shall continue the on-going evaluation of
the effectiveness of Petitioner’s governance, financial and risk management, investment
management policies practices, and systems of internal controls and, following

consultation with the Attorney General, adopt appropriate enhancements thereto.,

3244301v.1

09340000005



PaGE s 0P 6

(h)  Petitioner shall designate or retain a qualificd individual to perform the
roles and functions of chief financial officer.

@) Petitioner for the balance of the 2008-2009 fiscal year and for the 2009-
2010 fiscal year shall report periodically, but not less often than once pﬁr calendar
quarter, to the Attorney General concerning its compliance with the terms of this Order
and its projections concerning its anticipated ability to restore amounts to the Wallace

Fund in accordance with this Order and the Order of this Court dated October 28, 2008.

Dated: April /S, 2009 ENTER:

‘F
SC. .
0. PETER SHERWOOD

3244301v.1
09340000006
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

................................................................... X

[n the Matter-of the Application of Index No.

NEW YORK CITY OPERA, INC.,
AFFIDAVIT OF NO

Petitioner, OBJECTION ON BEHALF

OF THE ATTORNEY

For cy pres relief pursuant to Section 8-1.1(c) of the GENERAL

Estates, Powers and Trusts Law of the State of

New York.

------- e X

STATE OF NEW YORK )
COUNTY OF NEW YORK ;SS-E

PAULA GELLMAN, being duly sworn, deposes and says:

l. [ am an Assistant Attornéy General in the Charities Bureau of the office of
Andrew M. Cuomo, Attorney General of the State of New York. The Attorney General
represents the ultimate beneficiaries of gifts for charitable purposes pursuant to Article 8 of the
Estates, Powers and Trusts Law (“EPTL”) and is a necessary party to this proceeding under
EPTL § 8-1.1(f).

2. I submit this affidavit in connection with the Verified Petition for further cy pres
relief (the “Petition”) of New York City Opera, Inc. (“City Opera”), a Type B New York not-for-
profit corporation located in New York, New York. By order dated October 28, 2008 (the “2008
court order”), City Opera obtained prior cy pres relief pursuant to EPTL § 8-1.1(c)(1) permitting
City Opera to borrow $17.52 million from the Wallace Endowment Fund. See Exhibit A

annexed to the Supplemental Affidavit of Andrew D. Schau. As discussed in more detail in the

Petition and supporting affidavits, City Opera continues to face a serious financial emergency
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and sceeks permission to borrow an additional $6.6 million from the Wallace Endowment Fund in
order to meet immediate cash flow obligations.

The Wallace Endowment Fund

3. The Wallace Endowment Fund is a restricted endowment fund created by the Lila
Acheson and DeWitt Wallace Fund for Lincoln Center pursuant to an endowment agreement
dated April 30, 2001. See Exhibit E annexed to the Supplemental Affidavit of Andrew D. Schau.

4, The Wallace Endowment Fund is subject to a number of provisions including the
following: (a) the assets must be maintained in perpetuity as an endowment fund; (b) annual
spending from the fund must be consistent with the spending policy applied to each of City
Opera’s other endowment funds, and such annual spending, referred to as the “annual
contribution,” may reduce the value of the fund to below its original fair market value with no
obligation to restore the fund to its original fair market value; (c) City Opera may also expend in
certain circumstances a portion of the fund as a “special contribution” as long as there is a
matching contribution of at least twice the amount expended from the fund and the value of the
fund is not reduced below 80% of the original fair market value, among other conditions; and (d)
the annual and special contributions shall be used for the following priority needs: new works or
new productions or new performances, or to underwrite touring of new productions or repertory,
or to support educational or audience outreach programs, and once said priority needs are met
may be used for other priority needs identified by City Opera. See Exhibit E annexed to the
Supplemental Affidavit of Andrew D. Schau. According to the Petition, City Opera has reached
the limit of permissible special contributions from the Wallace Endowment Fund and the

permissible annual contributions from the Fund are insufficient to alleviate the current financial

09340000009



situation. See Petition § 35.

The Prior Cy Pres Relief

5. Pursuant to the 2008 court order, City Opera received permission to (a) borrow
from the Wallace Endowment Fund the amount of $9.5 million to repay an outstanding loan used
to cover the cash shortfall for the 2007-2008 fiscal year an'd (b) borrow from the Wallace
Endowment Fund up to $8.02 million to cover the cash flow needs of its operations during the
2008-2009 fiscal year.

6. City Opera sought the initial cy pres relief because it has been experiencing an
unprecedented financial emergency resulting in a severe cash flow crisis. The financial
emergency arises from a number of reasons, chief among them the closure of the State Theater
for renovations for the 2008/2009 season resulting in a significant loss of ticket revenues, as well
as the worsening economy.

7. The Attorney General raised no objection to the prior requested relief subject to
the following conditions that were incorporated into the 2008 court order:

(a) an obligation to restore to the Wallace Endowment Fund the amounts expended in
connection with the requested cy pres relief, as well as a further obligation to restore the Wallace
Endowment Fﬁnd to at least 80% of its historic dollar value;

(b) the development of a viable financial plan, in consultation with an independent
financial advisor approved by the Attorney General, to restore City Opera’s short-term and long-
term financial health. The financial plan was required to include a detailed budget with
reasonable good faith projections of revenues and expenses (and cash flows to the extent they can

be reasonably projected), based on reasonable assumptions as to City Opera’s financial condition

09340000010



and general economic conditions, and a plan for repaying any amounts borrowed from the
Wallace Endowment Fund or any other source, and required approved by the Board of Directors;

(¢) certain spending restrictions with respect to the expenditure of any funds borrowed
from the Wallace Endowment Fund for expenses related to programming scheduled to be
presented subsequent to the 2008-2009 fiscal year;

(d) evaluation by the Board of Directors of the effectiveness of City Opera’s governance,
financial and risk management, investment practices and systems of internal controls, and
adoption by the Board of appropriate enhancements thereto;

(e) the designation or retention of qualified individuals or firms to perform the roles and
functions of chief executive, internal auditor and chief financial officer if such positions are or
become vacant; and

.(f) a requirement that any future use of restricted assets as collateral for indebtedness shall
have prior court (or, where applicable, donor) approval unless otherwise permitted by the gift

instrument.

8. Pursuant to the 2008 court order, City Opera borrowed $9.479 milliop from the
Wallace Endowment Fund to pay down the outstanding loan used to cover the cash shortfall for
the 2007-2008 fiscal year and expended most of the $8.02 million it was authorized to borrow to
cover the cash flow needs of its operations during the 2008-2009 fiscal year, with the remainder
expected to be expended by April 8, 2009. See Petition Y 36 and 38. As of February 28, 2009,
the Wallace Endowment Fund had assets of $ 12,432,447, and after City Opera draws down the

remaining borrowing capacity authorized by the 2008 court order the Wallace Endowment Fund

will have approximately $9.8 million remaining. See Petition § 36.

09340000011



The Current Request for Cy Pres Relief

9. At the time of the prior cy pres petition, City Opera anticipated the need to return
to this court for further cy pres relief, and it now secks permission to borrow an additional $6.6
million from the Wallace Endowment Fund to meet its current cash flow needs. See Petition 9
4-5, 56. According to City Opera, the need for the current cy p;es relief is urgent and without the
requested relief it will not have adequate financial resources to meet its payroll and other
obligations as of May 6, 2009. See Petition § 7 and Affidavit of Emergency § 2. At the time of
the prior request, the Attorney General’s Charities Bureau advised City Opera that our position
with respect to any future request for further cy pres relief would depend on the extent to which
City Opera was able to develop a viable financial plan, including the ability to repay the amounts
borrowed from the Wallace Endowment Fund, and the additional steps taken to address its long
term financial health, as well as the satisfaction of other conditions set forth above, including
appropriate financial and governance reforms.

10.  The Attorney General’s Charities Bureau has closely monitored City Opera’s
compliance with the conditions set forth in the 2008 court order. City Opera has retained an
independent financial advisor and developed a financial plan, including a plan to repay amounts
borrowed from the Wallace Endowment Fund and contingency plans in the event that revenues
fall short of projections. City Opera has revised its proposed programming to be presented
subsequent to the 2008-2009 fiscal year to reflect more realistic Budgetary criteria. City Opera
has retained the law firm of Weil Gotshal & Manges LLP to assist the Board of Directors in
evaluating the effectiveness of City Opera’s governance, financial practices and internal controls.

City Opera has hired a new General Manager and Atrtistic Director, has retained a firm to perform

5
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the role of internal auditor, and is in the process of hiring a new chief financial officer. We have
met with City Opera’s representatives, including the independent financial advisor and City
Opvera’s newly appointed General Manager and Artistic Director, and have carefully reviewed
City Opera’s financial plan and other financial data.

11.  Based on the steps City Opera has taken to date, wé have no objection to the
requested additional cy pres relief conditioned on the following, all of which have been agreed to
by City Opera and incorporated into the proposed order:

(a) a continued obligation to restore to the Wallace Endowment Fund the amounts
borrowed pursuant to both the 2008 court order and the current request for further cy pres relief,
as well as the continued obligation pursuant to the 2008 court order to restore the Wallace
Endowment Fund to at least 80% of its historic dollar value;

(b) City Opera’s senior management shall provide the Board of Directors or its Executive
Committee a monthly written report concerning any variances from the budget for the 2009-2010
fiscal year and biweekly updated written cash flow projections for the balance of the 2008-2009
fiscal year and for the 2009-2010 fiscal year;

(c) City Opera shall report, for the balance of the 2008-2009 fiscal year and for the 2009-
2010 fiscal year, on at least a monthly basis to the independent financial advisor concerning its
strategic plan and financial plan in order to review budget variances, to obtain the independent
financial advisor’s assessment of the continued viability of such strategic and financial plans, and
to identify alternative courses of action as warranted,

(d) City Opera’s Board of Directors shall continue its on-going process of evaluating the

effectiveness of its governance, financial and risk management, investment management
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practices and systems of internal controls, and shall adopt appropriate enhancements thereto;

(e) City Opera shall designate or retain a qualified individual to perform the role and
function of chief financial officer;

(f) City Opera shall, for the balance of the 2008-2009 fiscal year and for ;he 2009-2010
fiscal year, report to the Attorney General on at least a quarterly basis concerning its compliance
with the terms of this order, and in addition shall report to the Attorney General on an annual
basis regarding its obligation to replenish the Wallace Endowment Fund until the amounts
borrowed have been fully restored.

12.  The Attorney General is satisfied that the requirements of EPTL § 8-1.1(c)(1) and
the doctrine of cy pres have been met, including (a) that the gift to City Opera was charitable in
nature, (b) that the donor had a general, rather than specific, charitable intent, and (c) that
circumstances have so changed since the creation of the Wallace Endowment Fund as to render
impracticable or impossible a literal compliance with the terms of the gift, warranting the further
cy pres relief requested in the Petition. Based on the exigent circumstances described in the
Petition and the Affidavit of Emergency, the Charities Bureau is satisfied that, absent the cy pres
relief requested here, City Opera will be at substantial risk in the near future of being unable to
meet payroll and other immediate financial obligations. It appears that the further cy pres relief
requested herein would significantly alleviate City Opera’s current financial emergency as
described in the Petition, particularly in view of the closure of the State Theater for the

2008/2009 season, and thus enable it to continue to carry out its not-for-profit purposes.
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13. Accordingly, the Attorney General has no objection to the granting of the
additional cy pres relief requested herein by City Opera and entry of the proposed order

submitted with the Petition.

/w L/%,\
PAULA/GELLMAN
Assistant Attorney General
Charities Bureau
120 Broadway
New York, NY 10271
(212) 416-8404

Sworn to before me this

923531 April, 2009

Assistant Attorney General
(pursuant to Exec. L. § 73)
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INDEX NO.
SupPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.,

Petitioner,
For cy pres relief pursuant to Section 8-1.1(c) of the

Estates, Powers and Trusts Law of the State of
New York.

AFFIDAVIT OF
NO OBJECTION ON BEHALF
OF THE ATTORNEY GENERAL

ANDREW M. CUOMO
Attorney General of the State of
New York
CHARITIES BUREAU
Office and P.O. Address
120 Broadway, Third Floor
New York, NY 10271

Assistant Attorney General
Paula Gellman
‘Tel. (212) 416-8404
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

___________________________________________________________________ X
In the Matter of the Application of :
NEW YORK CITY OPERA, INC. :
:  AFFIDAVIT OF
: MICHAEL M. KAISER
Petitioner, :
:  Index No.
For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of :
New York :
__________________________ —_—— --__..________x
STATE OF NEW YORK )
SS.:
COUNTY OF NEW YORK )

MICHAEL M. KAISER, being duly sworn, deposes and says:
1. I am the President of the John F. Kennedy Center for the Performing Arts,
Inc. I make this affidavit in connection with the application by New York City Opera, Inc.
(“Petitioner”) for cy pres relief with respect to an endowment fund referred to in the Petition herein
as the Wallace Fund.
2. In accordance with the Order issued by the Supreme Court of New York,
New York County (Judge James A. Yates), on October 28, 2008 granting Petitioner the relief
requested in a petition filed on October 27, 2008, Petitioner asked me to serve as its independent
financial advisor. I agreed to serve in that capacity, and the Attorney General of the State of
New York (the “Attorney General”) approved my designation as independent financial advisor.
3. In fulfilling this advisory role, I conducted a review of Petitioner’s
financial condition and assisted Petitioner in developing a strategic and financial plan. As part of

my review, [ familiarized myself with Petitioner’s budgets, cash-flows, and general operations. [

3234978v.1 09340000017



communicated extensively, in person, by telephone, and by electronic mail, with Petitioner’s
finance staftf and members of Petitioner’s Board of Directors to discuss and review -Petitioner’s
recent financial and operating history and its plans for the future. I have reviewed the budgets
and cash-flow projections, including the contingency plans, that are described in the Petition and
were submitted to the Attorney General in connection with the Attorney General’s review of the
Petition herein. I have also taken into account other factors relevant to Petitioner’s financial
circumstances, including general economic conditions and Petitioner’s recent financial and
operating history.

4. [ have met with the Attorney General concerning the plan developed by
Petitioner, and I have answered questions from the Attorney General about the plan and
Petitioner’s planning process.

5. Based on my review, and my extensive experience managing and advising
cultural organizations in New York, Washington, D.C., London and other cities, and given the
information presently available, including general economic conditions, I am satisfied (a) that
Petitioner’s budgets and cash-flow projections, including its contingency plans, are based on
reasonable assumptions about, and were developed on the basis of reasonable and customary
methodologies for the projection of, revenues and expenses for an organization of Petitioner’s
type and size and its financial and operating history and (b) that Petitioner’s strategic and
financial plan represents a viable plan for the future.

Ir

MICHAEL M. KAISER

Sworn to before me this

Y
37" day of March, 2009

Notary Public

2 09340000018
3234978v.1



Index No.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.,

Petitioner,

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of New
York.

AFFIDAVIT OF MICHAEL M. KAISER

Patterson Belknap Webb & Tyler LLp
Attorneys for Petitioner

1133 Avenue of the Americas
New York, New York 10036-6710
Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

- - e e e e e e e o X
[n the Matter of the Application of
NEW YORK CITY OPERA, INC.
SUPPLEMENTAL AFFIDAVIT OF
ANDREW D. SCHAU
Petitioner,
Index No.
For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of
New York
e . %
STATE OF NEW YORK )
SS.
COUNTY OF NEW YORK )

ANDREW D. SCHAU, being duly sworn, deposes and says:
1. [ am a partner in the firm of Patterson Belknap Webb & Tyler LLP,
‘attomeys for Petitioner, the New York City Opera, Inc. 1 make this affidavit in support of the
application by Petitioner for cy pres relief with respect to an endowment fund (the “Wallace
Endowment”) that supports City Opera.
2. Annexed hereto as Exhibit A is a copy of the Order issued by the Supreme
Court of New York, New York County (Judge James A. Yates), on October 28, 2008 granting
Petitioner the relief requested in its petition filed on October 27, 2008.
3. Annexed hereto as Exhibit B is a copy of a President’s Certificate, the
original of which is in my possession, certifying that on March 12, 2009, the Board adopted a

resolution authorizing the submission of this Petition.

09340000020
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4. Annexed hereto as Exhibit C is a copy of the Certiticate of Incorporation
(as amended) for Lila Acheson and DeWitt Wallace Fund for Lincoln Center (“WFLC”) and a
copy of the Certificate of Dissolution of WFLC, which copies, on information and belief, are true
and completes copies of certified copies obtained from the Secretary of State of the State of New
York.

5. Annexed hereto as Exhibit D are copies of the Instruments of Grant for the
funding of WFLC, which Instruments, on information and belief constitute all of the instruments
pertaining to the funding of WFLC and which copies, on information and belief, are true and
complete copies thereof.

6. Annexed hereto as Exhibit E is a copy of the agreement between WFLC
and City Opera as of April 30, 2001 (the “Wallace Agreement”), which copy, on information and
belief, is a true and complete copy of the original Wallace Agreement, which on information and
belief is among the business records of City Opera

7. Annexed hereto as Exhibits F and G, respectively, are copies of the
resumes of Michael M. Kaiser and George Steel, which copies, on information and belief, are
true and complete copies thereof.

8. Annexed hereto as Exhibits H and [, respectively, are true and complete
copies of this Court’s opinions in Matter of Wolseley, 814 N.Y.S.2d 893, 2005 WL 3726198
(Sur. Ct. Suff. County 2005) and Matter of St. Charles Hospital, N.Y.L.J., Aug. 4, 1995, at 25,
col. 6 (Sur. Ct. Suff. County 1995), unreported cases in which this Court granted cy pres relief to
other New York City nonprofit institutions in financial distress.

9. In connection with our preparation of the Petitioner's case, I caused a

search to be made of the files of this Court in a case called Matter of The Cooper Union for the

2 09340000021
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Advancement of Science and Art, Sup. Ct., N.Y. County, Index No. 112519/06 (2006), where this
Court granted cy pres relief to another New York City nonprotfit institution that was under severe
ﬁr;ancial pressure. The significance of the Cooper Union case is discussed at page 17 of the
Memorandum of Law submitted herewith. Attached for the convenience of this Court as

Exhibits J and K to my affidavit are true and complete copies of the Petition and the unreported

Order in Cooper Union, dated September 27, 2006. / j )K/VQ

ANDREW D. SCHAU

Sworn to before me this

Q /i‘/\ day of April, 2009

Notar% Public
4
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Exhibit A
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SUPREME COURT OF THE STATE OF NEW YORK,
COUNTY OF NEW YORK

X

In the Matter of the Application of :
NEW YORK CITY OPERA, INC,, : fPROPOBED] ORDER

Petitioner, : IndexNo. © g // 4438
For cy pres relief pursuant to Section 8-1.1(c) of the

Estates, Powers and Trusts Law of the State of
New York.

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8-1.1(c) of the
New York Estates, Powers and Trusts Law Qhe “Petition”), the Affidavit of Susan Baker
(Chairman of the Board of City Opera) dated October 15, 2008, the Affidavit of John P. Sare in
Support of Application for Emergency Relief dated October 27, 2008, the Supplemental
Affidavit of John P. Sare dated October 27, 2008, the Second Supplemental Affidavit of John P.
Sare dated October 27, 2008, and the Affidavit of Reynold Levy (President of Lincoln Center for
the Performing Arts, Inc.) dated October 17, 2008, and the exhibits annexed thereto, and the

accompanying Memorandum of Law, and sufficient cause appearing therefor; and

WHEREAS, the Attorney General of the State of New York, in his capacity as the
representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating in
or under the laws of the State of New York, is a necessary statutory party;

WHEREAS, the Attorney General has provided an Affidavit of No Objection in

support of the Prayer for Relief set forth in the Petition, its Affidavit conditioned on certain

limitations to be set forth in the Order herein; and
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WHEREAS, there are no persons interested in this proceeding other than
Petitioner and the Attorney General, IT IS HEREBY

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1.1(c)
of the New York Estates, Powers and Trusts Law with respect to its petition regarding the
endowment fund held pursuant to an Agreement effective as of April 30, 2001 by and among the
Lila Acheson and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met,
the Chamber Music Saciety of Lincoln Center, Inc., the Vivian Beaumont Theater, Inc., and the

Philharmonic-Symphony Society of New York, Inc (such fund hereinafter, the “Wallace Fund”),

as follows:

(@) Petitioner may borrow from the Wallace Fund (in addition to those
amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement and
applicable law) the amount of $9,500,000 to pay down the indebtedness associated with
Petitioner’s 2007-2008 cash shortfall.

(b)  Petitioner may borrow from the Wallace Fund (in addition to those
amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement and
applicable law) up to $8,020,000 during its 2008-2009 fiscal year in order to fund its cash-flow
needs during the 2008-2009 fiscal year, except that in the case of each payment made to a vendor
or other third party subsequent to the date of this Order with respect to any expense related to
programming scheduled to be presented by Petitioner subsequent to the 2008-2009 fiscal year,
such payment may be made with funds borrowed from the Wallace Fund only if such payment
(i) is required to be made pursuant to a contractual commitment entered into on or before the
date of this Order, (ii) is required to be made pursuant to a contractual commitment entered into

subsequent to the date of this Order which contractual commitment is approved by the Executive
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Committee of Petitioner’s Board of Directors (the “Executive Committee™) or the Board of
Directors, as recorded in the minutes of such body or in a resolution by unanimous written
consent, (iii) is made on prior written approval of the Executive Committee or the Board of
Directors, as recorded in the minutes of such body or in a resolution by unanimous written
consent, or (iv) is $25,000 or less and is made on prior written approval of Petitioner’s
Executive Director or other officer designated by the Executive Committee or the anrd of

Directors for this purpose, following such officer’s consultation with at least three members of

the Executive Committee.

\
(c) Petitioner shall (i) restore to the Wallace Fund the net amounts borrowed

from it pursuant to paragraphs (a) and (b) as Petitioner has net financial resources that may be
prudently used for that purpose consistent with the legal restrictions on the use of such resources
and (ii) restore the Wallace Fund to at least eighty percent of its historic dollar value as Petitioner
has net financial resources that may be prudently used for that purpose consistent with the legal
restrictions on the use of such resources and as there is net appreciation within the Wallace Fund.
(d)  Petitioner, in consultation with an indepeﬁdent financial advisor, shall
develop a viable financial plan, by December 15, 2008, or such later date as the Attorney
General and Petitioner shall agree, to restore Petitioner's short-term and long-term ﬁnancial
health. The independent financial advisor retained for such purpose shall be subject to the
approval of the Attorney General (such approval not to be unreasonably withheld). The financial
plan shall ;nclude a detailed budget with reasonable good faith projections of revenues and
expenses (and cash flows to the extent they can be reasonably projected), based on reasonable

assumptions as to Petitioner’s financial condition and general economic conditions. The
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financial plan shall also include a plan for repaying any amounts borrowed from the Wallace
Fund or any other source. Such plan shall be approved by the Board of Directors.

(e) Petitioner’s Board of Directors shall evaluate the effectiveness of
Petitioner’s governance, financial and risk management, investment management policies and

practices, and systems of internal controls and, following consultation with the Attorney General,

shall adopt appropriate enhancements thereto.

® Petitioner shall designate or retain qualified individuals or firms to
perform the roles and functions of chief executive, internal auditor and chief financial officer

insofar as such positions are or become vacant.

(g)  Petitioner shall use restricted assets as collateral for indebtedness only
with prior court approval or prior written approval of the donor, unless such use is permitted by
law and under the terms of the applicable restrictions as determined following review and

approval by Petitioner’s Finance Committee and Executive Committee, or its Board of Directors,

as recorded in the minutes of their deliberations,

Dated: October Zﬁ 2008

- YATES
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NEW YORK CITY OPERA, INC.

President’s Certification

[, Mark Newhouse, do hereby certify that I am President of New York City
Opera, Inc. (hereinafter “New York City Opera™) and that the following resolution was duly
adopted on March 12, 2009 by the unanimous vote of those present at a duly called regular
meeting of the Board of Directors of New York City Opera at which a quorum was present:

“RESOLVED, that New York City Opera be, and it hereby
is, authorized to petition the New York County Supreme
Court for an order permitting New York City Opera to
borrow an additional $6.6 million from the Wallace
Endowment Fund, the provisions of such petition to be
determined by the Chairman of the Board of Directors and
the General Manager in consultation with legal counsel to
New York City Opera.”

IN WITNESS WHEREOF, I have hereunto set my hand as President of the .
Corporation and caused the corporate seal to be affixed thereto this %Q ay of March, 2009.

byl —

Mark Newhouse
President

Sworn to before me this

3OM day of March, 2009.

otary Pubhcf /d

KAM.EH&
Nﬁ?&‘.ﬁ' n .....
Cornteis
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

WITNESS my hand and official seal of the -
Department of State, at the City of Albany, on

}'o*?'-, March 3, 2008.
4
DN 2 C;% o . Paul LaPointe
o MENT O,

L J *
M TYTY L

Special Deputy Secretary of State

Rev. 06/07 ' g

09340000030

ARSI M}

ERET 1 2 3RO )

Tl




< _ CERTIFICATE OF INCORPORATION

OF THE s

N LILA ACHESON AND _
:jo DEWITT ‘WALLACE FUND
-
FOR
© .
r " LINCOLN CENTER - ' T
Undexr ‘Section 402 of the Not-For-Profit’
1y Corporatlon Law of the State of New York R
N x. Do
Lo o) :
o . . _ .
™ 1, the undersigned, a natural person of at least
© - -
X ‘eighteen years, for the purpose of forming a-not-for-profit
corporation inder Section 402 of the Not- For-Proflt Corpora-.
- ___tion Law of the State of New York, HEREBY CERTIFY as follows:
FIRST: . The name of the Coxporation is LILA
- ACHESON AND DEWITT WALLACE FUND FOR LINCOLN CENTER
— - . ’ ’ N
. : SECOND: fﬁé Corporation-is a corporation as
- .
defined in sub-paragrapn (a)(5) of . Sectlon 102 (@ggkg}t1ons)
of the Not-For-Profit Corporation Law and is a Type B"
corporatlon as deflned in paragraph (b) of Sectlon 201 of
said Law. . -
: . THIRD: The Corparation. is formed exclusive1Y’-'
-“*"‘*““_”"for sclentific, literary, charitable and educational: purposes

‘n-

by operating exclusively for the beﬁ%fi& of the constltueht

N - 09340000031
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and income Eheréof, and in éenéral‘io do” any and all acts

~

_companies of Lincoln Cehter for the Performing Arts, Iné. of

New York, New York and in particular for the support of the
Metropolitan Opera Assaciation, Inc., the di-York Citf
Ballet, Inc., the New York City Op;;a, I£c., the Philhar-
monic-Symphony Sociéty of New York, Inc., The Vivian Bean-
mont Theater, Inc., agd the Chambe; Music Society of Lincoln .
Center, Inc. in such a manner that the Corporation will be-
an organizattéh.gesctibed in section §0915;(3) of the Inter- _
nal éevenue Code of 1954, éé amended and éﬁpplemgp;ed {the:

“Code") (or the corresponding provision Of any future United

States internal revenue law), and to that end the Corporaticn

shall have power to solicit grants and contributions, and to

gégpife by beqpest, grant, gift, deyise, purchase, lease or
otherwise any proéertf. reélhor éefsonal, tangib;e or intan-f
gible, or any undividéd interest therein, without limitation
as to amount or value, and to own, hold, use,'managé:_ggi;ig~‘
deal with, lease, pledge, mortgage, donate and dispose of

the same, and to invest, reinvest and deal with tﬁé'pfincipal

and things and to exercise any:and all powers, including,

withbut limitation, those general powers enumerated in

‘o
.

Section 202(a) of’the Not-For~Profit Corporation qu,gwhich

may now or hereafter be lawful for the Corporation to‘do ot ) -

"{»
exercise under or pursuant to the laws of the State of New

&

York.for the purpose of accomplishing any of- the purpoaes of

-the Corporation,’ all.in such manner as, in the';udgment of

-~
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‘\—.___

)

the directors-of—the. Corporation, shall best promote the

purposes of the Corporation, without limitation, except such

-limitations, if any, as may be contained in the instrument .

under which any such property is received, or in this Certi-

ficate of Incorporation, the by-laws of the Corporation or

any applicable laws; provided,'howeyer, that notwitdatanding

any other provision of this Certificate of Incorporation,

the Corporation shall not carry on any acti#ities which are

e L [y

not permitted to be carried on by (1) a corporation exempt

from Federal income tax~underx§ec;ion 501{c) (3) of the Code
(or any cor;esponding provisions oannY-future United séateg

__internal revenue law) or (2) a corporation, contributions to

which are deductible under section 170(c)(2) of the Code (or

: the corresponding provxsion of any future United States;

internal _revenue law), and provided, further, that nothing

herein shall autho:ize the COrporation, directly ox indirectly,

to engage in or include ‘among its purposes any of the activities

mentioned :l.n Section 404 (b)- (t)_ of: the Not-For-Profit Corpora-

tion lLaw,

The Corporation ‘has not been formed for profit or

pecuniary advantage‘and no part of the assets, income or,

-profit of the Corporation is distributable to, or shallﬁ

inure to the benefit of, any member, trustee, director;, ;

officer or cmployee of the Corporatioh, or any private—r————

individual, ekeebt that' reasonable compensation may be paid

g . .
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o

’ e e m e T = eee . _____.______.‘—--
for services rendered to or for the Corvoration in

éffecting
one or more of its purposes, and ro ﬁenber, t:usteé, direc-
tor, officer or employee of.the Corporation; or any priy%te'. —-
individual, shall be entitled to share in the-distfibution'

of any of the corporate assets or dissolg£i6n<of the Corpora-

u
tion. -

: - FOURTH: The territory in’which the activities of

the Corporation are principally to be conductéﬁ is the City

of New York, County of ﬁew York, State of New York,; but the

activities of the Corporation shall not be réétricéed to
' . L 4 - - .

N - “~such territory. . T

FIFTH: The principal office of the Corporation

e . P ——— —
) is to be located in_the City of New York, €ounty of New
- York, State of New York. -

_ o SIXTH: The names and placés of residence of the

—initial directors of the_Corporation are:
. Names Addresses

John A. O'Hara ' . 188 Stanwich Ro
- Greenwich, CT 06830 - ,

Anthony A. Bliss .:. ~ -~ ; One Lincoln Plaza

New York, NY 10025

Barnabas McHenry o : 164 E. 72nd Street
New York, NY 10021

- SEVENTH: The Secretary of State, pursﬁant=to

Chapter 564 of thé N.Y.S. Laws of 1981 5402 @Y (), s —— T
_—  hereby designated as agent of the‘éorporation upon ‘ whom

T e T process againét it may be served, The post office address

N to which the Secretary shall mail a‘copy'of En?’brocéss

! -4~
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‘w

aqa&nsi the Corporation served upon him is 34th Floor,

200 park Avenue, New York, NY 10166. e

o : EIGHTH: Prior to delivery of EhiSACe'tificate of

o
cez =

Incorporatlon to the Department of State for filing, all
such approvals or consents required by law Shall be endorsed

upon or annexed to this certificate.

NINTH: As ébecified by the following Bec;ioﬁs
of the Code, or by coénate provisions'df 15w,~the.Corpor;- -
tion, in the eQeﬁt that and 59 long as it is a "private
foundation" within the meaning of section 509(a) of the Code
{or the corresponding provi;ion.oE—any future United States
internal revenue law), shall distribute its income for each -
taxable fear at such £ime and in such manner as not to o

subject it to -tax under section 4942 of the Code, and the
- . Co Corporation shall not (1) engage in any act of self-dealing _':"*f
. as defxned in section 494L(d) of the Code, (2) retain any . -
_ excess busxness holdfngs as deflned in section 4943(c) of

the Code, {3) make any lnvestment in such manner as to

subject the corporation to tax under section 4944 of the

: L R
Code or (4) -make any taxable expenditures as defined in -

cection 4945(d) of the Code. -

TENTH: Ugon the dissolution of the COfporatioﬁ

the directors of the Corporation shall, after paying or el

e . R

® making provision for the‘ﬁg;iént of' all the 1iabilt€1es of

b

e - - 09340000035
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the Corporation, dispose—of—all-of the assets and property

of -the Corporation.to or for®the use of the constituent -

" companies of Lincoln Center and _in pafticulgr the Metro-

politan Opera Association, Inc., the New York CitysBallet;,

Inc., the New York City Opera, Inc., the Philharmonic-

Symphony Society of New York,hInc.. The "Vivian Beaumont e

Theater, Inc., and the Chamber Music. Society of Lincoln

Center, Inc. or such successor organization or organizations
> ’ —s\\

organized and operated exclusively for scientifié,“literary,t”

charxtable or educatxonal purposes, as may, consistent with
_the Corporation's Ouallflcatlon under sectlon 509(3)(3) of
the Code (or the corfggpondinq prov151on of any future
United States internal revenue law), be de81gnated.1n any
amendﬁent to thi§ Certificate of Ihcofboration, subject to -
an- order of a Justlce of the Supreme Court of the State of

New York.,

ELEVENTH: No substantial part of the activities of

““the Corporation shall consist of carrying on propaganda, or
4 ’ C > ) 3 A : /
otherwise attempting to~1nf1uence_leg151ation, and the

Corporatlon shall not partlcipate 1n, or 1nterveng in (in- - -

-

cludlng the publlshxng or- distributzng of statements) any

IS

-politacal czmﬁaignxon-behalf-oﬁ»any»caﬁdidate for public

office.

.

TWELFTH: This certificate is not for an existing

unincorporated association or group.

=

- 6 -
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THIRTEENTH:  Nothing in this Certificate of . -

IERRLSRE

Incorporation shall limit the ag;hority of the members to

alter or amend this Certificate of Incorporation, pxrovided

that no such alteration or amendment may be effected unless — -

- -

two-thirds or more of the members of the Corporation shall

vote therefor and provided further that such amendment or o -
alteration shall gg consistent with the Corgo;aﬁidn's quali-
fication as an organization described invsectiOn 509 (a) (3}

of the Code (or the corresponding provision of any future

‘Urited States internal revenue lgylj“_ A —

T

_IN WITNESS WHEREOF, I have made, subscribed and -

|

acknowledged this certificate this _2. day of December, - =~ -+ T

nineteen hundred and eighty-one. L

' , Barnabas McHen \ . -
B : - 164 E. 72nd Stfeet.
New York, NY 10021 )

T W

N rra i, e
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. 9
. R STATE OF NEW YORK )
) : SS,
COUNTY OF NEW YORK ) - s
- =~ s ~ ; -
P RPN » 5
e P, . -
Oon this 7 day of December, 1981, before me
personally came Barnabas McHenry, to me known and known to’
me to be the person mentioned and described. in and who
executed the foregoing Certificate of Incorporation and he
duly acknowledged to me that he executed the same.
- - e e
- . " CLAIRE M. ZANNOMI .-
: - . - Notary Fublic, S:ate of New York
. S No. 31-£703004
: X .- ~ Qualifjed, in | v York County
el . . .. - . Cert. filed.in haster County = -
. c . - . Commlss.cn Ex2n.. o s larch 3001 —
h o - - ~A
——— - \ .
.- Lt
. —_ .
o )
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v
November 30, 1981
Secretary of State T
State of New York
Albany, New York
Re: Incorporatiofof Lila Acheson and Dewitt
Wallace Fund for Lincoln Center
"Dear Sirs: - - o
Lila Acheson Wallace hereby consents to the -
formation of the above-referenced corporation and has ro
objection to the use of the name "Lila Acheson Wallace” .
by such corporation. T A
' Very truly yours, .
| 30k Db
Lila Acheson Wallace
A 'Q . - - —
et o i e e %,
09340000039
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) DeWITT WALLACE FUND. INC.
l A NEW YORK MEMBERSHIP CORPORATION
ST Wovember 30,1981 T ¢
————— 2
- ) : ) o = o
Secretary of State ) T
State of New York ‘. -
Albany, New York Y -
o Re: Incorporation of Lila Acheson Wallace and
DeWitt Wallace Fund for Lincoln Center -
Dear Sirs: _?
R DeWitt Wallace Fund, Inc. hereby consents to the
formation of the above-referenced corporation and has no.
o objection _to the use of the name "BeWitt Wallace Fund" by -
such corporation. . ' : . ' %
. AN
l . Very truly yours,
) ' DEWITT WALLACE FUND,- INC. _
RondE

)
5 .;r “i

A
’
i
N
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T T
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———— te < .4

. _ 3
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- . ” ‘/

SUPREME COURT ; NEW YORK COUNTY * | ’ - '
. —
- . s T e 0\
- In the Matter T .
Of T T s e —— T

The application for approval 65 the "~~~ - APPROVAL- .’f S
Certificate of Incorporation of the ‘ B '

__ LILA ACHESON AND : T
DEWITT WALLACE FUND . . T
FOR LINCOLN CENTER - i : ——

- = . .
pursiant to tke Not-For-Profit S : . T
Corporation .Law o o T e
v

epaiea bl
I ’ EB‘{\';‘C"" {38 &

the Supreme Court of the State of Ne¢w York in the First .

» & Justice of

Judicial District wherein tbe principal office of the LILA T
ACHESON AND DEWITT WALLACE FUND FOR LINCOLN CENTER is to be

located, do hereby approve the within Certificate of Incorpora-

<

tion of the LILA ACHESON AND_DEWITT WALLACE FUND FOR LINCOLN ~ -

R e

L CEﬁTER and. consent that the same be fg£¥eq

| e )
| Dated: JAN‘Q lgﬂz Signed 2
New York, New Yor ~—Justice o

EORARDHCIBNNER

; ' ( l 09340000041
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

cessen, WITNESS my hand and official seal of the
v’ .Y NE ‘1.7. ‘e, Department of State, at the City of Albany, on
< rr° March 3, 2008.

Jol AV Dt

Paul LaPointe
'.,M ENT Y, Special Deputy Secretary of State

o

Lo

(A * S’

Rev. 06/07
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he a Type R corporation follow1nq this amendment.'

4. To delete the vivxan Beaumoqt Thoateft“~" .
- b . &
Inc.. a corstltuent company of Llncoln Center for the

Pertorminn Arts,- Inc., as an orqantzatxon wdth respect

B T

paraqraph THIRD of the Certlﬁicate of Incorporatlon of

as ot the date~thxs Certlfxcate is filed. by the A

. - e ——— .

— s s em = RO which“thE“CUrDUratrUﬁ“IH“UthTEUTHrry“EU‘operaEe,j‘_;;‘““"B’““

1 A} ' |' - i T o e “ 74&;.'-%;:"—; el hiotng) 9
‘;ﬁh, . N ’ - — . )
g - . T -
corporation under section 201 of sald 1aw} and. tf'ﬂTlI‘ VVVVV Ce

the Corooratlon 19wamehded to read as‘fallows, effectrve - - E?

. 4,.-Sem;pataquJ;E_StatB' —~ = E ﬂ: et i Bhs

"THIRD' The Corboraﬁlon ls formed exc1u51ve1y

2
————

L

"_;: T tor 501entif1c)‘11terafy, cﬁE?TtHbTv“anf“

pe— e S iuk Aifier phni-somsewrit a0l §

Pducatlonal purposes 5Yy: operathq exclusxvely “For -

P U S v e e e B -

Center for the Perfnrminq Arts, Inc: of New YSTR,

. ] e i e i [P,

New York and in particulzr fo:-the*support Oﬁ.th&_.gat:V“Tff"

.t Mt L 4 R e ——— T4 = .

Metropolltan Opera Associat1onq Inc., the ‘New York

the benef1t of the constxtuent compan1as of- Llncoln T L

City Ballet, rnc.. the New York City Opera, Inc.,'

the Phllharmonlc -Symphony So;lety of New York,

Inc.,’ and the Chamber Music Society of". ancoln

e e cefiter, Inc. ™ in ‘such™a manner thdf'lhe Corporatioh‘

——— s s m _ - R m i
wxll ‘be an orqanlzatlen describ%d in sedtlon S m = e

509(2)(3) of the Internal Revenus. Code of 1954._15 ST

._/

amended and supplemented (the "Coqe ) . lor the = xm_;_jﬂ44;-4
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T o L e T
,_,_ﬁn_CQLDQratiQn;;E;ilﬂggﬁe_pouer~to sol1cit grant;“;nd“;
contributions, an;Ato acqu1ré by . bequest, qrang, “?:. T -
2in q1f ev1be, gggggﬁggéilease or‘cherwxse any -
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I, Gebrg.e V. Grune, being duly sworn, deposés ) T

q - and "spys - that I am the President of Lila Acheson and
DeWitt Wallace Fund for Lincoln Center, and one€ of the
perscns. who siygned the foregoing Certificate of.._: ——

) . Amendment, that I have read the Certificaté of Amendment

e e __dand Xnow_the .contents thereof and t_hat_bhe—same-rg“true

/to my own knowledge. .. -"'____« ) Tl
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

[GML TRIN

WITNESS my hand and official seal of the

...,......

o OF NE w,'-. . Department of State, at the City of Albany, on
‘.:Q$ }.-O'o. March 3, 2008. |~
S X D
:o g 'f‘ o.’
%) KY : N
%, «??. < =30 Paul LaPointe
‘e, A{IENT. .0., NN Special Deputy Secretary of State
Rev. 06/07
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CERTIFICATE OF AMENDMENT - T
OF THE ' i) §1§
LILA ACH\ESON AND DEWITT WALLAC.E FUND | o
| FOR S ‘ -
LINGOLN CENTER
under Section 803 of the Noé—Férfprofitﬂ

Corporation Law

s

. < . R : PN
WE, THE UNDERSIGNED, George V. Grune being the

_-President, and M. Christiné'Devitanbeing_the Secretary of the—

Lila Acheson and Dewitt Wallace Fund for Lincoln Center, do

hereby certlfy. ’ L . . - ST

1.° The ‘n'éme of the corp_ora:t;_ion is Lila 'Ach'eso'n

and Dewitt Wallateé Fund for Lincoln Center (the "Corporation").
' - . ‘w' . . ) N

2. The Certificate. of Incorporation oE-the-CbEporation
was filed by the Department of State on the 26th day of January,
1982. The Corporation was Eormed under the Not- Eor-Profxe

Corporation Law of the State of New Yotk.  --

3. -The Corp@tatign isla co;p&rat;onias'défined in
subparagraph La)(S)'oE secti®@ 102 of the’ﬁot-éqrizgafit
Corporation Law; it is a;Type B Eorﬁoration undér saction
201 of said law:; and it wili be a Type B corporation fcliewing

this amendment. =

S

T

IR LI

]

B

-+
i

- ' 09340000055



‘“./\

Q

4. To reinstate the Vivian Beaumont Theater, Inc.,

a constituent company of Lincoln Center. for“the Performing

Ed —_

Arts, Inc., as an or@anization with respect to which the . o

Corporation is particﬁlarly to operate, paragraph THIRD of

the Certificate of Incorporation of the Corporation is

0

amended to read as folloWs; effective as of the. date tpig—'ﬂ

Certificate is filed by ‘the Secretéry of State: -
? “THIRD: The Corporation is for&ed'exclusiVely
for scientific, lirerary, charitable and éducationai,
' purposes by operating exclusively for the;benefit :.
hrof the constltuent companies of ‘Lincoln- Cenber for
. the Performing Arts, Inc. of New Yofk, New Yotk
and in partlcular Eorothe support of the- Metropolitan
'Opera Assoclatroq, Inc., the New York Cltyqﬂallet,
"Inc.,-the New .York ¢it§ Opera, Inc., the "PhilHarmonic-

‘Symphon§ Society of NeW'York,.Incu,;the Vivian

W_Beaumont Theater, Inc., arxd_’:,lfua-(':h,af'mbe-i.'v——Nixs‘-i.-f.:“-Socie{:y-~

‘of Lincoln Center, Inc. in such a manner that the
Corporation wlll be-an organizavtiton descrlbed in ‘
section 509(a)(3) of the Internal. Revenué Code of
1954, as amended and supplemented (the "Code") (or :
the'correspondino provision- of any Egture Unired

,j'\ ) i ‘ States internal revenue~law):'and to‘tﬂat énd the

- Corporation shall have power tg@ solicrt grants and

e e ———EERET{BUC LONS , and- o acquire by bequest, grant, *

- e g T

~ 00340000056,
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&

manage,

gift, devise, purchase, lease or otherwise any
property, real or personal, tangible or intanggble,
or any undivided interest therein, withouf limita-

tion as to amount or value, and to own, hold, use,

sell, deal with, lease, pledge., mo?tgagéf'

" donate and dispose<o£ the same, and to invest,

relnvest and deal w;th the prxncxgal and income
thereof, and in general to do any and all acts and

things angd to exercise ‘any and all powers, 1nc1ud1ng,

‘without llmgpgtlony those~genera1 powers*enumerated

in Section 262(a) of the Not~For-Profit Corporation
- > - . PR

Law, which may now or hereafter be lawful for the

Corporatioh to do or.exercise under'or pursuant to-

the laws of the Staté of New York for the purpogg

“d! accomplxshzng any . of the purposes of “the Corpo—

¢

ratxon, all in such manner. as, in the judgment of

the diréEtdfs of the Corpora%ion, shall best promote

the purposes of the Corporation, without limitation, =

except such limitations, if any, as may.be contained

in the instrument under which any-such property is
received, or in this, tertifitafo of Incorporgtipn,
the by—laws of the Corporatzon or any appllcable
laws; prov1ded,'however, that notwlthstandlng any
other provision of this Certificite of'Incorporatioﬁ.
the Corporatxon shall not carry on any activities

which are not permltted to be cartred*on by (1) a
-

e

©

(09340000057
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. ————— ——————
——. ——

wgﬁﬁyoffiﬁer or employee of the Corporation.'ot any

————n

corporation exempt from Federal income tax’%ndgr
section 501(c)(3) of the Code (or any cgrtesponding
provisions of any future United Statés internal )
revénue law) or (2) a corporation, contributions

to which>are deductible under section 170{c)(2) of
the Code (or the corresponding, provision of any’

- future United States internal revenue law), and-'
proQidedQ further, thé}.nothingfﬁﬁ?éfﬁrshall
authorize the Corporation. directly or indirectly,
to éngage iq or inclqde gmégé-its purposes-any of-
the activities mentioned in-Section 404(b)-(u) of

the Not-For-Profit Corporation Law..

Thg-Cofporation has~not_$eeﬁ formed. for. profit
or pecqpiary advantage and no part‘of the 9séeté,
incomé or profit of the Co;porgtibn iq'disttiﬁuéable
to, Br shall inure }o the benefit of, any member,
t:q#tgei_ﬁigqugy,'offiqggﬁ;r employee of theaéoxpoza;_—f—{
tion, or any private individual, e#cept that re556§:°;"””;

able compensation may be paid for services repdered
. to or for the Corporation ‘in effecting‘one-dr more

of its purposes,  and no meémber, trustee, director, -

private individual, shall be entitled to share in
the disttibution of any of the corporate assets or

"dissq;ution of the Corporation.™

n W-u&kuiyu‘tuu-u
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S. The manner in which this amendment was® ' -
authorized was. by the unanlmoﬁs vote of all of the members
of the. Corporation at a speciég meeting held on December 9,
1987 pursuant to Article III, Section>4, and Article XIV of

the By-Laws of the Corporation. - : . .

T

6. The Sécretary of State, is hereby designated'.

as agent of the, Corporatxon upon: which process agaxnst it

may be served. The post oEfxce address to which the Secretaty
shall ma11 a copy of any proeess agalnst the Corporatlon
served upon him is 1270 Avenue of the Amerlcas, Suite 2118,

‘New York, N.Y. 10020.

~

IN WITNESS WHEREO?:—the undgfsigned have execute?/;,,,;
and signed this certificate on the dates indicated opposite

their respective signatures.

-

A

1 eo sy
" Date .

e

fraivy ) » /r)’ CJE*-;; AAA— /\-( ‘/ifz-\-
Date . M. Christine bevVita

Secretary @

- f.?’
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. STATE OF NEW YORK )
o : SS.:
COUNTY OF NEW YORK )

1 . ..

I, George V. Grune, being duly sworn, deposes
and says thak_ I am the President of Lila Acheson and Dewitt
Wallace Fund for Lincoln Center, and one of the persons who
signed the foregoing Certificate of Amendment, that I have
read the Ce:txfxcate of Amendment and know the contents thereof
and that the same is true to my own knowledge.

& .
o -~ George V Gfﬁne, President —_—
) Sworn to before me thig T ?
. ae™> day pf UVFW4WT » 1988.
| - )/T . . - LA —
Nokary Public ) -
. My commission expires: o '
. ‘3 . .
nranalA THAMAS ' T .
Jl tow York’ < }’
3 . .
- 3
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6
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STATE OF NEW YORK )
: S8S.:
COUNTY OF NEW YORK )

[

I, M. Christine DeVita, bexng duly sworn, deposes
and says that I am the Secretary of Lila Acheton and DeWitt
Wallace Fund for Lincoln Center, and one of the persons who
signed the foregoing Certificate of Amendment, that I have
read the Certificate of Amendment ahd know the contents thereof
and that the same is true to my own knowledge. .

\Y___ | “\\ - ;. /:
i feie. DA

M. Christine DeVita, Secretary.

Sworn to before me this

22t ¢ day Of/'?Z'.;aucuz?ﬁ 1988. DR

(S e S ?M/u

Ngta ry Pub@f T L —

My commission expires:

CLAIRE M. ZANNON) ' ’
Notary Public, State of New York "—':'
No. 314703204 : — T

("|al" I\m‘v \' 4 - . . LI
Cerr. filed In Wnefrh::l;esmm‘:ym *

Commission Exoires
3/6‘ 7

s -

o : ' . -

0934000006

y

[+ 1] Lt 1

T IT

T T

it WE




. .
° [ e ]
-' Y
.
-, o
.
.
«
_____ — .
.
# -
-

EUITH MILLER .

I,'_-, : o . 4 & Jlist:icé of‘:'

T e A,

i i the Supreme Court of the State of New--York for the Fxrst ,
. .l

Judi.ci:ailfbi's..trict, hereby - approve=the fotego1ng Certrfl.caté

r-~-w~--»~m._,_*~gf Amendment to the Certificate of Incorporation of LJ.la -

- Acheson and Dew:.tt Wallace. E‘und for LGcoln Center. and

consent t;ﬁat: the same bed_f__%,l.,sd: e s i

s T . : . T —--Juptrce- oF the. Supreme.Court . --f-"f
A _ > . ., oﬁ the State of New ‘York ° ’
) C - NEW-YORK . C »J: 7Y

—— Sl mxu&x R
shalei

, THY URDEZIGIOEID KAS W) OBIECTIGN - : )
L 70 THE, ca_wm;;: nF JUDICIAL °
APPLOVAL #IZOW AND WAIVES . R
STATUTSRY WOTILE. - e )

~—-  ROBERT ABRAM3, AT nHELGE& .| =S
"STATE OF Ky rom(- S

BT T T

T

FTE T
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: ERTIFICATE oF mcoapomvrmf ‘ Ol’- NEW
. émE: ATMENT' OF. S
. OF THE LILA A sow . v
- | .“. m;_l!lgi!ﬁ

N P,

AND DEWITT WALLACE

?UND FOR'

a . ﬁ

LINCOLN CENTER

B
e UNDER"

. - L s
| SECTION 803 OF THE
NOT-FOR-PROFIT .
conpormzow LAW N T

. e T ) .

T,

?,
M '»‘53
— -
=
o,
©
\ox

)

Pnosxw ROSE GORZ & MmoaquHN
|
|

COUNSELLORS AT LAW |
300 PARK AVENUE

BOROUSN OF nANNArrAN.;'
> NEW YORK CITY 10022
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

WITNESS my hand and official seal of the

o500

o° ° N ®e0 . Department of State, at the City of Albany, on
."’(3, or NEWw 't . March 3, 2008.
.. v ...
:o (’,& f‘ o"
P * WM
[A &3
..’% 'V.o.
%, JP?, o Paul LaPointe
'-.,M ENT O.?.' ¢ Special Deputy Secretary of State

Rev. 06/07
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' CERTIFICRTE OF DI§SOLUT10N
R — of- < .

UNDER SECTION 1003 oF ms NQT:FQR.PROHT ‘;:“‘i -
- - Cbnorumou LAW

Lincoln Ccnter. hcmbv certifies:

- . - . . -

(1) The name of thc corporahon is Lxla Achéson and " Nith ¢_' undforL

_Ccnter L ) _ .--v«“—**"“’".

-

(2) Thc cémﬁcate ofi mcoxporahon of Llla Acheson and Dch Wallace Fund for
Lincoln Ccntcr was’ fi]edﬁy me_l_)_gp;_argxgn_ofSw

e e e

e e e e

,A':_ i S . Dlrecton R
, : —Name— - T Address
k ) .

- -7 "George V.Grune - L WalIacc—Reader s Dlgcst Funds
- TwoPtrkAvmm,B Floor
: e T ———n—vm‘:wroom 0
e LammeS Rothcnberg : ‘ Fncg,_[mnk. Hntns Shnvd&.
. /t Jac Cbsc n-

4

Orie NEW York tha, 29" Floar

777 7% New York; NY.10004- -
: Bruce Crawford _ _. . " Omnicon Group, Inc. . T
A o ’ ) w437 MadxsonAvcnue, 9‘Floor e
S e ' " . 'NewYork,NY'10022: -~ . ©
. T Eugene P. Grisanti - * " - 1270 Avenue ofthcAmcnm B
. .7 Suite2111 R
ISP e A;__.,,-_,“;NWWM ‘
T : Gillhan Atthield . T T9E. 79'Stmet :
. - Nchork,NYlOOZl
. . -
: ¢ ' T - Officers - - %
Name and Title : R Addrcss

o3

George V. Grune~= - ‘ ~Wallacc-Readcr s Dagcst?unds
- President ' - Twe Park Avenue, 23" Floor
- o . New York, NY-10016: 7. < ..
) Bruce Crawford .+ = - Omnicon Group, Inic. - i
.. Vice Pte_sfderyt ) "7 7. 437:Madison Avenu, 9‘ Floor

<.
2l 5
T TFET |

& .
s B ) H\m‘ z

. B \ : Mg NY lUUZL* B ’

e " 7 M. Christinc DcVua . - Wallace-Reader’s Digest Funds

. ~Sceretary T L PO TwoPark Avenué, 23"Floor ;
- oy Mew York.NY 10016 *

R - -

.

ANVENW SO T

~ RIS

1

[




. e e

it
- .

Rob D. Nagcl . A Wallacc Rcadcr sD:gcs‘IFunds
Treasurer and Director of Two Park Avcnuc 23"’ Floor .
Investments.. -
Mary E. Geras

Assistant Treasurer and
Director of Finance

8. At the mMMmmMiwth%chmameﬂhee1 und- fu. mem -
“"Centeris a Typc B Corpor.mon L
(5) Lila Acheson and DeWitt Wallace Fund for Lincoln Center holds assets thal are. .
legally required to be used for a pafticular purpose:: IS assets arc required to-be uséd to; bcncﬂt
the constituent companies of Lingqln Center for the PcrformmgArts Inc., in paxncular he

Metropolitan Opera Association, Inc., the:-Néw York City Ballet, Inc., the New. York Clty Opcra, :

Inc., the Philharmonic-Symphony Socxcty of New York, Inc., the Vivian Bcaumont Th&tct
Society of New York, Inc. and the Chamber Muschocxety oi'New YorTc, [nc., 1o wlnch

substarmally all of the assets have been dlstnbuted L . S :.___'_'._.

(6) Lila Acheson and DeWm Wallace Fund for leoln Ccmer c]ects to dlssolve. B A

S AL
(7) The dissolution of Lila Acheson-and- BcWrtt‘Walfac_’Fund Ter—l:meeln Génter was‘

" authorized by the unanimous written consent of both the Board of Dxrcctom and thc Mcmbets 3s.,

oflhe 10th day of May 2001. : : -1

it as true under the penalties of perjury this - !’1*5\ day of August 2001

: - wa Mo
s Rob D Nagpl.“ e __,;_._j_'?- N
Treasurer TN

IN WITNESS WHEREOF, the unders1gned has subscnbed thls cemﬁcate and hcrcby afﬁrms f- - '

TV

L. g"d\c'\ﬁl.?"ﬁﬂl B

"B B

e T

T
b

HR1 L L]
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+:c1, -.-M“‘\q ,h,gh_‘.
X ;b e \\‘\“

b
£

SUPREME COURT OF *m}s STATE OF NEW Yo’m,;
= LOUNTY OF NEWYORK ~
Py - PRESENT-HON 7~
{ :" e - ———————————— —————— - — -
3 - - e Matter of the APPTGAtGH
.'

FE)
e
+

R

F und for meoln Ccmcr

For an Order apptovmg Cemﬁcate of Dnmlunon -
pursuant to Article 10 of the Not-for‘Proﬁt :

Corporahon Law. . ) . 'e,vf'_’:

"'I:‘v;-_-»'. ;._?i-.:,,n

#" A Pcutloner Lila Acheson and D;)Mm M&e&Fmd%rl:mwﬁrCmm,bnvmg dafy
- pTcJTor an order, pursuant to ‘section 1003 6" the Not-for-Proﬁt Corporatxoa Law o[ the
> . of New-York, approving the: ccmﬁcatq__{g olution of said petitionetcorpe for- -
T - a planfor thic"dissolutioti of petitioner and for the distribution-of i 1ts assets bavmg becn appﬂ .'ﬁ; d-
by Hon. Stanley Paméss, a Justlce ot' the jupreme Courf oﬁﬁc Sta}e of"NcW York, on thc20‘
. day of June 2001, “ .

[ Now on reading the _tLtm_QLlJlaAcheGOnand DeWitt Waliacc F\md tbr Emcgfn'_

F‘—"“ T - Center, duly vcmt 17,2001, andaluhe:xlubu&aaﬂe;w&ﬁmﬂo-mchdmg ﬁﬁ_“

L " proposed certificate of dxssolunon all submitted in suppart of the application, apd; m‘bapus

- having been submitted in opposition thereto, and nb one having. nppgamd in oppoeit)on thm:tn,~

.. " and the Attomey General of the State of New. York havmg no ob_]echon thcretqand—dne Ll
deliberation havmg been had theéreon,

"l |uﬁ'n

vnc*&w»

ORDERED, that the certificate ofdxssoluuon of Lila Achcson "
for Lincolq Ccnlcr be and the same hcreby 15 approvod for ﬁhng y

T . Entcr,

THE ATTOANEY - ;'r\. seen wtinie %H-_ARSHGREN
HAS NO OBJECTION TG THE (JRANTING. OF o
mwumnaonwomm :
mcewrbrsunnomnoncemonmmos
e 2 SERVICE OF Aesnsmmm SRR

N DO TSH08'S o .

DL L
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Yo: Secretary of State

Name of Corporation

599 LEXINGTON meuua
NEW YORK NEH Yo&x 10022r6069
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" In the Matter of the Application -
-i..',; !A of ': } ' -A . .--' ’ ‘ . .,

» .'Lila f}‘ heson and DeWitt Wallace 3

T _ Fund for Lincoln C&_:r}.tcifa_. U

b .
bt L T Co e :

+ *For an'‘Order approving Certificate of Dissolution
4.1 -plrsuant to Article 10 of the thfforlPrQ__fig
Corporation'Law. ' BN

.

CERTIFICATE OF Dlssowﬂpr

. '
P

. i

N

-~

1

SHEARMAN. & STERLING
Petitioneyx ]

[ e P T T R T VR R PR E R L AL

599 LEXINGTON AVENUE 1
NEW YORK, N.Y. 10022-6069

. (212) 848-4000
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INSTRUMENT OF GRANT
by
DEWITT WALLACE FUND, INC.
and
L.A.W. FUND, INC.
to
LILA ACHESON AND DEWITT WALQACE FUND
FOR

LINCOLN CENTER

WHEREAS, at meetings held on the 12th day of May,
1982, at wﬁich quorums were present, the Members and Directors
of the DeWitt Wallace Pund, Inc., and the L.A.W. Funa, Inc.,
both incorporated under the laws of the State of New York
(hereinafter collectively referred to as the "Foundations"},
upon motion duly made and seconded, approved the grant of
200,000 shares and 50,000 shares, respectively, of Class A
(non-voting) common stock of The Reader's Digest Association,
Inc. held by the Foundations as of the date herggf {the
"Gift Property“) to the Lila Acheson and DeWitt Wéllace
Fund for Lincoln Center, inéorporated under the Not-For-Profit

Corporation Law of the State of New York (the “SO"); and

WHEREAS, the Internal Revenue Service has issued
an appropriate determination or ruling as to the qualifi-
cation of the SO under sections 501{c) {3) and 509(a) (3) of

the Internal Reveue Code of 1954, as amended (the "Code"); and

09340000071




WHEREAS, at a meeting held on the 26th day of
October, 1982, at which a quorum was present, the Members
and Directors of the SO, upon motion duly made and seconded,
duly adopted resolutions accepting the grants by the Founda-

tions of the Gift Property to the SO; and

WHEREAS, DeWitt Wallace, the founder and sole
contributor to the DeWitt Wallace Fund, Inc., and Lila
Acheson Wallace, Ehe founder and sole contributor to
the L.A.W. Fund, Inc., have long supported the various

conmpanies associated with Lincoln Center;
NOW, THEREFORE, in consideration of the premises:

1. The Foundations do hereby give, transfer,
assign, and deliver to the SO absolutely 250,000 shares of’
Class A (non-veting) common stock of The Reader's Digest
Association, Inc. ("RDA"). Without limitation of the
foregoing grant, it is the exptess wish that the income
froﬁ said RDA Class A (non-voting} common stock be divided
into 48 parts and allocated as follows among the consti-
tutent companies of Lincoln Center for the Performing Arts,
Inc. to support new works or performances: 14 parts to the
the Metropolitan Opera Association, Inc.; 10 parts to the
New York City Ballet, Inc.; 9 parts to the New Yofk City
Opera, Inc.; 9 parts to the Vivian Beaumont Theater, Inc.;
4 parts to the Philharmonic-Symphony Society of New York,

Inc.; and 2 parts to the Chamber Music Society of Lincoln

Center, Inc. 09340000072



Without limiting the absolute nature of said
grant, the SO may, in its discretion, and without regard
to any contrary rule or provision of law, hold and retain
indefinitely any or all of the said RDA Class A (non-voting)
common stock and no duty to diversify such holdings shall

be imposed or inferred as a condition hereof.

Because Mr. and Mrs. DeWitt Wallace, as owners
of all of the voting common stock of RDA, have often ex-
pressed to the Directors of this Foundation their strong
desire that RDA should not be viewed as a conventional
commercial operation but rather as one whose growth and
profitability should be largely devoted to eleemosynary
purposes, it is the consensus of the Foundations that
these goals can best be achieved by having the RDA non-
voting common shares held by entities sympathetic to these
objectives and by key employees of RDA rather than by third
parties whose long term interest might diverge from, and

even be antagonistic to, those expressed above,

Without limitation of these grants, therefore,
it is the express wish of the Foundations that the members
of the SO retain the Gift Property and enter into no ar-.
rangements for the sale or exchange of the Gift Property,
except with RDA, so as to‘provide for the continuity of
ownership and the continuation of the corporate policies

which Mr. and Mrs. DeWitt Wallace have so often stressed.
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The SO has been formed and the grants of the said
RDA non-voting common shares to the SO from the Foundations

are being effected with the above considerations in mind.

2. Nothing herein shall be construed to creaté
a beneficial interxest in the constitutent companies of
Lincoln Center for the Performing Arts, Inc. by these
grants so as éo preclude the members of the SO from amending
its purpose or purposes from time to tiqe to change the
institution or institutions supported by it consistent with
the provisions of séﬁtions 501(c) (3) and 509 (a) {(3) of the

Code.

3. To effectuate the foregoing irrevocable grants
to the SO of the Gift Property, concurrently with the exe-
cution hereof the Foundations are délivering t6 the SO the
stock certificates in respect of said RDA non-voting common
stock which certificates are registered in the name of the

SO.

4., By subscribing this instrument, the SO here-

by accepts the foregoing grants and delivery of the said

stock certificates.

S. The terms of the Instrument and the grants
made hereby shall be binding upon the Foundations and the

SO and their respective successors and assigns.

6. This instrument is being executed in du-

plicate counterparts, either of which shall be @e34RG000Y4



]

be the sole original if the other is not produced, and shall
be construed and enforced in accordance with, and governed

by, the laws of the State of New York.

IN WITNESS WHEREOF, the Foundations and the SO
have caused these presents to be executed by their respective
duly authorized officers and have also caused their respective

seals to be attached hereto as of the 26th daonf October,

e, 1982,
WL ive T
D ".’“~Al~ *A/-\
WA A -« s ,/-
S ke
RS- DEWITT WALLACE FUND, INC.
ERPREE S R
- -"sr ~ ‘»"\ "? > Qfe
:.s\ Lo By ZA ;2 - l |
= Barnabas McHenry, Secretary
ATTEST:
v . L.A.W. FUND, INC.
R | “SS ,{zﬂ\

ST H By CSLﬂj
R Barnabas Mcﬂenry! Secretary
2l <

rﬁ. _

\ATTEST: 74'uv\‘4 a C
SN T
R NCCY TR kY LILA ACHESON AND DEWITT WALLACE
A N FUND FOR LINCOLN CENTER
s 3T T LE
ti e (%

‘-"7-(3 . 2 qs By .
ST N ot W. MaZzplh, Vice President
oA B

ATTEST:

09340000075




“1.

STATE OF NEW YORK ) .
1 S88.:
COUNTY OF NEW YORK)

On the 26th day of October, 1982, before me per-
sonally appeared Barnabas McHenry, to me known and known
to me, who, being by me duly sworn, did depose and say
that he resides at 164 E, 72nd Street, NY, NY 10021;
that he is Secretary of the DeWitt Wallace Fund, Inc.,
and the L.A.W. Fund, Inc. the corporations described
in and which executed the foregoing instrument; that he
knows the seals of said corporations; that the seals
affixed to said instrument are such corporate seals;
that they were so affixed by order of thé Board of
Directors of said corporations, and that he signed his
name thereto by like order. o

-~
- L4

~
-~

-

Notary Public
HARRY K. CASCEY
Notary Pubiic, State of New YarK

STATE OF NEW YORK } No. 31-7437325
85, - . Ouetified ia New York County

COUNTY OF NEW YORK)

On the 26th day of October, 1982, before me per-
~sonally appeared John W. Mazzola, to me known and known to
me, who, being by wme duly sworn, did depose and say that

he resides at 12 Beekman Place, NY, NY 10022; that he is
the Vice President of the Lila Acheson and DeWitt Wallace
Fund for Lincoln Center, the corporation described in and
which executed the foregoing instrument; that he knows the
seal of said corporation; that the seal affixed to said
instrument is such corporate seal; that it was so affixed
by order of the Board of Directors of said corporatlon, and
that he signed his name thereto by like order. =~

- -
v
-~

-

Notaky Publik

HARRY K. CASLEY .
Notary, Putiiic. State of New York
No. 31-7437325%
Qiafified In New York County

Commission EJ@%!@@O@@?W

>
~

““Commission Expires March 30, 19 ﬂp

4

.
~
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INSTRUMENT OF GRANT
by
DEWITT WALLACE FUND, INC.
to
LILA ACHESON AND DEWITT WALLACE FUND
FOR

LINCOLN CENTER

WHEREAS, at a meeting held on the 1lst day of
December, 1982, at which a quorum was present, the Members
and Directors of the DeWitt Wallace Fund, Inc., incorporated
under the laws of the State of New York (hereinafter
referred to as the "Foundation"), upon motion duly made and
. seconded, approved the grant of 200,000 shares of Class A
{(non—voting) common stock of The Reader's Digest
Association, Inc. held by the Foundation as of the date
hereof (the "Gift Property") to the Lila Acheson and DeWitt
Wallace Fund for Lincoln Center, incorporated under the
Not-For-Pxofit Corporation Law of the State of New York (the

"SO"):; and

WHEREAS, the Internal Revenue Service has issued
an appropriate determination or ruling as to the qualifi-
cation of the SO under sections 501(c) (3} and 509(a) (3) of

the Internal Reveue Code of 1954, as amended (the "Code"); and

09340000078



WHEREAS, by a written consent in lieu of meeting,
dated as of March 14, 1983, the Members and Directors of the
SO0, unanimously adopted resolutions accepting the grant by

the Foundation of the Gift Property to the SO; and

WHEREAS, DeWitt Wallace, the founder and sole
contributor to the DeWitt Wallace Fund, Inc., has long sup-

ported the various companies associated with Lincoln Center;

NOW, THEREFORE, 1in consideration of the premises:

l. The Foundation does hereby give, transfer,
assign, and deliver to the S50 absolutely 200,000 shares of
Class A (non-voting) common stock of The Reader's Digest
Association, Inc. ("RDA"). Without limitation of the
foregoing grant, it is»the Foundation;s express wish that
the income from said RDA Class A (non-voting) common stack
5é divided into 48 parts and allocated as follows among the
constitutent companies of Lincoln Center for the Performing Arts,
Inc. to support new works or new performances or productions:
14 parts to the the Metropolitan Opera Association, Inc.; 10
parts to the New York City Ballet, Inc.; 9 parts to the New York
City Opera, Inc.; 9 parts to the Vivian Beaumont Theater, Inc.;
4 parts to the Philharmonic-Symphony Society of New York,

Inc.; and 2 parts to the Chamber Music Society of Lincoln

Center, Inc.
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Without limiting the absolute nature of said
grant,.the SO may, in its discretion, and without regard
to any contrary rule or provision of law, hold and retain
indefinitely any or all of the said RDA Class A (non-voting)
common stock and no duty to diversify such holdings shall

be imposed or inferred as a condition hereof.

Because Mr. and Mrs. DeWitt Wallace, as owners
of all of the voting common stock of RDA, have often ex-
pressed to the Directors of this Foundatiop their strong
desire that RDA should not be viewed as a éonventional
commercial operation but rather as one whose growth and
profitability should be 1argely devoted to eleemosynary
purposes, it is the consensus of the Foundation that
these goals can best be achieved by having the RDA non-
voting common shares held by entities sympathetic to these
objectives and by key employees of RDA rather than by third

parties whose long term interests might diverge from, and

even be antagonistic to, those expressed above.

Without limitation of these grants, therefore,
it is the express wish of the Foundation that the wmembers
of the SO retain the Gift Property and enter into no ar-
rangements for the sale or exchange of the Gift Property,
except with RDA, so as to provide for the continuity of
ownership and the continuation of the corporate policies

which Mr. and Mrs. DeWitt Wallace have so often stressed.
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The so 'd the grants of tl limiting the absop caig
RDA non-voting cc¢ SO from the Fount, in its discretiocjatjons
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6. This instrument is being executed in du-
plicate counterparts, either of which shall be deemed to
be the sole original if the other is not produced, and shall
be construed and enforced in accordance with, and governed

by, the laws of the State of New York.

IN WITNESS WHEREOF, the Foundation and the SO
have caused these presents to be éxecuted by their respective
duly authorized officers and have also caused their respective
seals to be attached hereto as of the 25th day of April,

1983,

DEWITT WALLACH FUND, INC.

enry, \Secretary

ik el

LILA ACHESON AND DEWITT WALLACE
FUND FOR LINCOLN CENTER

L]

. L s,
égéyh A. O'Hara, President

ATTEST:

W et Delih
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STATE OF NEW YORK )
: 8S8.:
COUNTY QF NEW YORK)

On the 25th day of BApril, 1983, before me
personally appeared Barnabas McHenry, to me known and known
to me, who, being by me duly sworn, did depose and say that
he resides at 164 E. 72nd Street, NY, NY 10021; that he is
Secretary of the DeWitt Wallace Fund, Inc., the corporation
described in and which executed the foregoing instrument;
that he knows the seal of said corporation; that the seal
affixed to said instrument is such corporate seal; that it
was so affixed by oxdér of the Board of Directors of said
corporation, and that he signed his name thereto hy like

orxder.
@/ )

Ndtary Pyblic

JOLEPHINE BRUCCULERI

STATE OF NEW Y Notary Public, State of New Yok
ORK ); SS.: No. 60-4647379

' ) Quatified in Westchester County
COUNTY OF NEW YORK) rertificate Filed in Naw York Cou
“smmission Expires March 30, 19

Oon the 25th day of April), 1983, before me
personally appeared John A. O*Hara, to me known and known to
me, who, being by me duly sworn, did depose and say that he
resides at 188 Stanwich Rocad, Greenwich, CT 06830; that he
is the President of the Lila Acheson and DeWitt Wallace Fund
for Lincoln Center, the corporation described in and which
executed the foregoing instrument; that he knows the seal of
sald corporation; that the seal affixed to said instrument
is such corporate seal; that it was so affixed by order of
the Board of Directors of said c¢orporation, and that he
signed his name thereto by likeOxder. ~

7 Notdry Public

JOSEPHINE BRUCCULERI
Notary Public, State of New Yosk
No. 60-4647378

Qua‘ilied in Wastchester
- rificate Filad in New Yom 00 3
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INSTRUMENT OF GRANT
by
LAKEVIEW FUND, INC.
and
L.A.W. FUND, INC.
to
LILA ACHESON AND DEWITT WALLACE FUND
FOR LINCOLN CENTER
WHEREAS, at meetings held on the 2nd day of

February, 1984, the Members and Directors of Lakeview Fund,
Inc. and the Members and Directors of the L.A.W. Fund, Inc.,
both incorporated under the Not-for-Profit Corporation Law
of the State of New York (hereinafter collectively referred
to as the “"Foundations®), unanimously adopted resolutions
approving the grants of 25,000 shares and 75,000 shares,
respectively, of Class A {non-voting} common stock of The
Reader's Digest Association, Inc. held by the Foundations
(the “Gift Property") to the Lila Acheson and DeWitt Wallace
Fund for Lincoln Center, incorporated under the
Not-For-Profit Corporation Law of the State of New York (the

“S0%"); and

WHEREAS, the Internal Revenue Service has issued
an appropriate determination or ruling as to the qualifi-

cation of the SO under sections 501 (c¢) (3) and 509 (a) (3) of
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the Internal Revenue Code of 1954, as aménded (the "Code");

and

WHEREAS, by a written consent in lieu of meeting
dated as of February 3, 1984, the Members and Directors of
the SO unanimously adopted resolutions accepting the grants

by the Foundations of the Gift Property to the SO; and

WHEREAS, DeWitt Wallace, the founder and sole
contributor to the Lakeview Fund, Inc., and Lila Acheson
Wallace, the founder and sole contributor to the L,A.W.
Fund, Inc., have long supported the various companies

associated with Lincoln Center;
NOW, THEREFORE, in consideration of the premises:

1. The Lakeview Fund; Inc. does hereby give,

transfer, assign, and deliver to the SO absolutely 25,000
shares of Class A [(non-voting) common stock of The Reader's
Digest Association, Inc. ("RDA"), and L.A,W. Fund, Inc. does
hereby give, transfer, assign, and deliver to the SO
absolutely 75,000 shares of Class A (non-voting) common
stock of RDA. Without limitation of the foregoing grant, it
is the express wish of the Foundations that the income from
said RDA Class A (non-voting) common stock be divided into

48 parts and allocated as follows among the constitutent

companies of Lincoln Center for the Performing Arts, Inc. to

support new works or new performance or productbggz




parts to the Metropolitan Opera Association, Inc.; 10 parts
to the New York City Ballet, Inc.; 9 parts to the New York
City Opera, Inc.; 9 parts to the Vivian Beaumont Theater,
Inc.; 4 parts to the Philharmonic-Symphony Society of New

York, Inc.; and 2 parts to the Chamber Music Society of

Lincoln Center, Inc.

Without limiting the absolute nature of said
grants, the SO may, in its discretion, and without regard to
any contrary rule or provision af law, hold and retain
indefinitely any or all of the said RDA Class A (non-~
voting) common stock and no duty to diversify such holdings

shall be imposed or inferred as a condition hereof.

Because Mr. and Mrs. DeWitt Wallace, as owners of
all of the voting common stock of RDA, have often expressed
to the Directors of the Foundations their strong desire that
RDA should not be viewed as a conventional commercial
operation but rather as one whose growth and profitability
should be largely devoted to eleemosynary purposes, it 1is
the consensus of the Foundations that these goals can best
be achieved by having the RDA Class A {(non-voting) common
stock held by entities sympathetic to these objectives and

by key employees of RDA rather than by third parties whose
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long term interests might dJdiverge from, and even be

antagonistic to, those expressed above.

Without limitation of these grants, therefore, it
is the express wish of the Foundations that the members of
the SO retain the Gift Property and enter into no arrange-~
ments for the sale or exchange of the Gift Property, except
with RDA, so as to provide for the continuity of ownexrship
and the continuation of the corporate policies which Mr. and

Mrs. DeWitt Wallace have so often stressed.

The grants of the said RDA Class A (non-voting)
common stock to the SO0 from the Foundations are being

effected with the above considerations in mind.

2.  Nothing hexein shall be construed to create a
beneficial interest in the constitutent companies of Lincoln
Center for the Performing Arts, Inc. by these dgrants so as
to preclude the members of the SO from amending its purpose
or purposes from time to time to change the institution or
institutions supported by it consistent with the provisions

of sections 501 (c) (3) and 509(a) {3) of the Ccode.

3. To effectuate the foregolng irrevocable grants

to the SO of the Gift Property, concurrently with the exe-
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cution hereof the Foundations are delivering to the SO the
stock certificates 'in respect of said RDA Class A (non-
voting) common stock, which certificates are registered in

the name of the S0.

4, By subscribing this Instrument, the SO hereby
accepts the foregoing grants and delivery of the said stock

certificates,

5. The terms of the Instrument and the grants
made hereby shall be binding upon the Foundations and the SO

and their respective successors and assigns.

6. This Instrument is being executed in tripli-
cate counterparts, any oneé o0f which shall be deemed ta be
the sole original if the others are not produced, and shall

be construed and enforced in accordance with, and governed
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by, the laws of the State of New York.

IN WITNESS WHEREQF, the Foundations and the SQ
hdave caused these presents to be executed by their
respective duly authorized officers and have also caused

their respective seals to be attached hereto as of the-ﬁﬁé

day ofjcé/w% , 1984.
/

L.A.W. FUND, INC.

]
BarnabBas McHenry) Secretary

By

LAKEVIEW FUND, INC.

By

+ Secretary

Attest:

Wi éﬁwiwb( {/:14;

LILA ACHESON AND DEWLTT WALLACE .
FUND FOR LINCOLN CENTER.

vy M2 e,

Z;gﬁhn A. O'Hara, President

ﬁté&w@ D
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STATE OF NEW YORK )
¢ SS.:
COUNTY OF NEW YORK)

On the Séfa day of A 1984, before me
personally appeared Barnabas McHenry, t¢/ me known and known
to me, who, being by me duly sworn, did/ depose and say that
he resides at 164 E. 72nd Street, NY, NY 10021; that he is
Secretary of the Lakeview Fund, Inc., the corporation
described in and which executed the foregoing instrument;
that he knows the seal of said corporation; that the seal
affixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Directors of said
corporation, and that he signed his name thereto by like
order,

JOSEPHINE BAUCCULER!
STATE OF NEW YORK ) Notary Publlg, State of Nev:
. : SS.: No. 80-4847379
COUNTY OF NEW YORK) Quatifled in Westchgsier C «

Cr-thicate Filed in New York CouE' 5/

Lo ussion BExprres March 30, 19

On the 42 day of % 1984, before me

personally appeared Barnabas McHenry, to se known and known
to me, who, being by me duly sworn, did depose and say that
he resides at 164 E. 72nd Street, NY, NY 10021; that he is
Secretary of the L.A.W. Fund, Inc., the corporation

described in and which executed the foregoing instrument;
that he knows the seal of said corporation; that the seal
affixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Directors of said
corporation, and that he signed his name thereto by like

Nofary Pulflic

JOSEPHINE BRUCCULERI
Notary Public, State of News Yark

No. 60
Quaiitied in wﬁgg&ﬁ%@%

(rncrtibinmto Clloacd S B WV e O soantu, i




STATE OF NEW YORK )
+ S88.:
COQUNTY OF WESTCHESTER)

On the day of 1984, before me
personally appeared John A. 0'Hara, to mg known and known to
me, who, being by me duly sworn, did depose and say that he
resides at 188 Stanwich Road, Greenwich, CT 06830; that he
is the President of the Lila Acheson and DeWitt Wallace Fund
for Lincoln Center, the corporation described in and which
executed the foregoing instrument; that he knows the seal of
said corporation; that the seal affixed to said instrument
is such corporate seal; that it vas so affixed by order of
the Board of Directors of said corporation, and that he
signed his name thereto by like order.

VDR

/—NOtari Public

JOSEPHINE ERU((:’S;J‘LER‘I’
Notary Public, State ew ¥<
o No. 80-4647319
Qualified In Westchestor Cs-i
Certiicate Filed in New York C (

Commisslon Expires March 30, ¢
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ENDOWMENT AGREEMENT rade as of this 30™ day of April 2001 between * °
the Lila Acheson and DeWitt Wallace Fund for Lincoln Center (the “SO”) and the following
constituent companies of Lincoln Center: the Metropolitan Opera Association, Inc.; the New
York City Ballet, Inc.; the New York City Opera, Inc.; the Philharmonic-Symphony Society of

New York, Inc.; the Vivian Bcaumont Theater, Inc.; and the Chamber Music Society of Lincoln

Center, Inc. (collectively the “Charities™ or individually the “Charity”).
WITNESSETH:

WHEREAS, the SO was created in 1982 for the benefit of the constituent
companies of Lincoln Centgr for the Performing Arts, Inc., and in particular for the Charities;
and

WHEREAS, the assets of the SO have grown from approximately $34 million to

more than $359 million, and its investments have been diversified from virtually 100% in the

Class A non-voting common stock of The Reader’s Digest Association, Inc. (“RDA”) to

1 approximately 37% in RDA as of December 31, 2000; and

WHEREAS, since inception the SO has authorized grants of approximately $186
“million to the Charities to support new works, or new productions or new performances or to

underwrite touring of new productions or repertory, or to support educational or audience
outreach programs; and

WHEREAS, the SO believes that over the past 18 years the Charities have
demonstrated appropriate sensitivity and commitment to the interests of Lila Acheson and
ik DeWitt Wallace (the sole contributors to the Lila Wallace-Reader’s Digest Fund and the DeWitt
Wallace-Reader’s Digest Fund, which are the original donors of the SO), and that each Charity is

a1 institutionally strong and capable of directly managing the assets that are proposed to be
i transferred to it upon the dissolution of the SO;

NOW, THEREFORE, in consideration of good and valuable consideration,

receipt of which is hereby acknowledged, the parties hereto agree as follows:

A. In accordance with the allocation provided in the Instrument of Grant to the SO in

———p

1982 and consistent with historic practice, the assets of the SO shall be divided into
48 parts and allocated among the Charities as follows:

b are daberbilhes § s S VT

NYDOCS017772736.3
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14 parts to the Metropolitan Opera Association, Inc.;

10 parts to the New York City Ballet, Inc.;

9 parts to the New York City Opera, Inc.;

9 parts to the Vivian Beaumont Theater, Inc.;

4 parts to the Philharmonic-Symphony Society of New York, Inc.; and

2 parts to the Chamber Music Society of Lincoln Center, Inc.

B. Each Charity hereby agrees to accept the assets transferred to it upon the dissolution

of the SO and to maintain those assets in perpetuity as an endowment fund to be
known as the Lila Acheson and DeWitt Wallace Endowment Fund (the

“Endowment”).

C. The annual spending from the Endowment shall be determined by each Charity. In
making this determination, each Charity agrees to apply a spending policy, as |
approved by that Charity’s Board of Trustees, to the Endowment in no greater
percentage and in the same manner as such spending policy is applied to each
Chanty’s other endowment funds. The resulting sum is hereafter referred to as the
"Annual Contribution." It is understood that the application of the spending policy
may reduce the value of the Endowment to below its Original Fair Market Value, as
hereinafter defined, in which case the Charity shall have no obligation to restore the

Endowment to such Original Fair Market Value.

D. Each Charity shall also be permitted, from time to time, to designate and expend a
portion of the Endowment (a “Special Contribution”), provided that in each instance

each of the following tcrms and conditions has been satisfied or observed:

1. A special majority of the Board of Trustees shall determine that an
extraordinary need exists for one or more of the original specific purposes
enumerated in Paragraph E below (the “Special Project”) that the special
majority of the Board reasonably believes cannot be readily satisfied out
of other resources available to the Charity (including the Annual
Contribution). As used in this Agreement the term “special majority”
shall mean two-thirds of the then-acting members of the Board of Trustees

of the Charity.
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2. A special majority of the Board of Trustees shall approve the amount of

the Special Contribution for the Special Project.

3. A “Matching Contribution™ shall be made to the Special Project by the
Charity. A Matching Contribution shall mean contributions (not including
loans or borrowings) from one or more sources, other than the Endowment
Fund, which shall constitute in the aggregate at least twice the amount

applied to the Special Project from the Endowment.

4. The application of the Special Contribution shall not reduce the fair
market value of the Endowment below eighty (80%) percent of the
Original Fair Market Value of the Endowment. As used in this Agreement
the term “Original Fair Market Value” shall mean the value of all assets
transferred to the Charity by the SO pursuant to this Agreement, valued on
the date of distribution.

5. The Special Contribution, together with any and all prior Special
Contributions, shall not exceed the Special Contribution Limit. As used in
this Agreement the term “Special Contribution Limit” shall mean twenty
(20%) percent of the Fair Market Value of the Endowment as of the date
of the approval of the Special Contribution by the Board.

E. Inkeeping with the donors’ original intent, the Endowment's Annual Contribution
shall be used to support new works or new productions or new performances, or to
underwrite touring of new productions or repertory, or to support educational or
audience outreach programs. Once these priority needs are met, as determined by
each Charity, any sums remaining in the Annual Contril_)ution may be used for other
priority needs identified by the Charity. Each Charity shall acknowledge the
Endowment as a supporter for all projects to which an expenditure from the
Endowment is applied; such acknowledgment to be made in a manner consistent

with that afforded by the Charity to other donors for gifts of similar size.

F. Each Charity shall submit an annual report to the Attomey General of the State of
New York, within six months after the close of each fiscal year ending on or prior to

December 31, 2010, on the status of the programs funded by the Endowment. The

09340000096
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report shall include both narrative and financial accounts of how any expenditure T ‘
from the Endowment was used, as well as the current fair market value of the

Endowment and the Charity’s approved annual spending rate. In addition, if a

Special Contribution was made from the Endowment during any year, the report to

the Attorey General of the State of New York shall include details of the Special

Project and information and financial data to fully substantiate compliance with the

provisions of Paragraph D. A courtesy copy of the report relating to Special

Contributions shall be sent to the DeWitt Wallace-Reader’s Digest Fund, Inc. and the

Lila Wallace-Reader’s Digest Fund, Inc. for their informatiop.

IN WITNESS WHEREOF, the parties hercto have caused this Agreement to be
executed and delivered as of the date first written above by their respective officers thereunto

duly authorized by their respective governing Boards.

LILA ACHESON AND DEWITT WALLACE
FUND FQR LINCOLN CENTER

Title President

METROPOLITAN OPERA ASSOCIATION, INC.

By

Name
Title

NEW YORK CITY BALLET, INC.

By

Name
Title

NYDOCS01/772736.3
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report shall include both narrative and financial accounts of how any expenditure

from the Endowment was used, as well as the current fair market value of the

Endowment and the Charity’s approved annual spending rate. In addition, ifa

Special Contribution was made from the Endowment during any year, the report to

the Attorney General of the State of New York shall include details of the Special

Project and information and financial data to fully substantiate compliance with the

provisions of Paragraph D. A courtesy copy of the report relating to Special
Contributions shall be sent to the DeWitt Wallace-Reader’s Digest Fund, Inc. and the

Lila Wallace-Reader’s Digest Fund, Inc. for their information.

‘ IN WITNESS WHEREOF, the parties hercto have caused this Agreement to be

executed and delivered as of the date first written above by their respective officers thereunto

duly authorized by their respective governing Boards.

LILA ACHESON AND DEWITT WALLACE
FUND FOR LINCOLN CENTER

By

Name
Title

METROPOLITAN OPERA ASSOCIATION, INC.

D

N

By : )

N o

Titl Genlenen]

N/ |

NEW YORK CITY BALLET, INC.
By

Name

Title

NYDOCSO1/772716 1
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report shall include both narrative and financial accounts of how any expenditure

from the Endowment was used, as well as the current fair market value of the

Endowment and the Charity’s approved annual spending rate. In addition, if a

Special Contribution was made from the Endowment during any year, the report to

the Attorney General of the State of New York shall include details of the Special

Project and information and financial data to fully substantiate compliance with the

provisions of Paragraph D. A courtesy copy of the report relating to Special

Contributions shall be sent to the DeWitt Wallace-Reader’s Digest Fund, Inc. and the

Lila Wallace-Reader’s Digest Fund, Inc. for their infomation.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be

executed and delivered as of the date first written above by their respective officers thereunto

duly authorized by their respective governing Boards.

A PUPTNLSN IV A fr e » -

LILA ACHESON AND DEWITT WALLACE
FUND FOR LINCOLN CENTER

By

Name
' Title

METROPOLITAN OPERA ASSOCIATION, INC.

By

Name
Title

NEW YORK CITY BALLET, INC.

W

Name /A Aven> SoLamav\)
Title__C## Rmar
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Title CHATRMAN, BOARD OF DIRECTORS

VIVIAN BEAUMONT THEATER, INC.
(d/b/a Lincoln Center Theater)

By

Name
Title

PHILHARMONIC-SYMPHONY SOCIETY
OF NEW YORK, INC.

By

Name
Title

CHAMBER MUSIC SOCIETY OF
LINCOLN CENTER, INC.

By

Name
Title
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NEW YORK CITY OPERA, INC.

By

Name
Title

VIVIAN BEAUMONT THEATER, INC.
(d/b/a Lincoln Center Theater)

By
Nam 7

Title___ Az {onein

PHILHARMONIC-SYMPHONY SOCIETY
OF NEW YORK, INC.

By

Name
Title

CHAMBER MUSIC SOCIETY OF
LINCOLN CENTER, INC.

By

Name
Title
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NEW YORK CITY OPERA, INC.

By

Name_

Title

T ———— eSS

VIVIAN BEAUMONT THEATER, INC.
(d/b/a Lincoln Center Theater)

By

Name

Title

PHILHARMONIC-SYMPHONY SOCIETY

OF NEW YORK, INC.
By
Name
Title
CHAMBER MUSIC SOCIETY OF
LINCOLN CENTER, INC.
By Lgowﬂ‘. 6 %@«Mﬂ
Name Dvbo‘e!com . ”s/ o/

Title C hel rinom a’F ‘“«c EA"J

=~
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Michael M. Kaiser

mmkaiser@kennedy-center.org
202-416-8010

Michael M. Kaiser has been President of the John F. Kennedy Center since January 2001. Mr. Kaiser has
expanded the educational and artistic programming for the nation's center for the performing arts and has
overseen a major renovation effort of most of the Center’s public spaces.

Signature artistic programs during his tenure have included an unprecedented celebration of the works of
Stephen Sondheim; a major festival of the arts of China; long-term relationships with the Bolshoi Ballet, the
Kirov Ballet and Opera, Royal Shakespeare Company and New York City Ballet, a country music festival; a
retrospective of the works of Tennessee Williams, as well as a celebration of August Wilson's ten plays
presented in sequential order.

Mr. Kaiser created the Kennedy Center Arts Management Institute to provide advanced training for young
arts administrators and has developed a series of programs to help train others in the field. He has created a
Capacity Building Program for Culturally Specific Arts Organizations, which offers mentoring services to the
leaders of 35 African American, Latino, Asian American and Native American arts groups from across the
United States. A similar program was instituted for 33 arts organizations in the City of New York. Mr. Kaiser
is also a Cultural Ambassador for the State Department's CultureConnect program. He advises performing
arts organizations around the world on building institutional strength through marketing, strategic planning
and fundraising, and, in this capacity, is currently working with arts leaders in Mexico, Pakistan and China
and throughout the Arab countries. He has created artsmanager.org, a website that provides resources to
arts managers around the world.

Mr. Kaiser previously served as the Executive Director of the Royal Opera House, the largest performing arts
organization in the United Kingdom. During his tenure with the Royal Opera House, that organization erased
its historic accumulated deficit, completed £214 million redevelopment of the facility, created an endowment

fund, and greatly increased its level of support from the private and public sectors.

Prior to joining the Royal Opera House, Mr. Kaiser was Executive Director of American Ballet Theatre.
During his three-year tenure at ABT, Mr. Kaiser erased the entire historic accumulated deficit, created a
second company, greatly expanded national and international touring activity, increased contributed and
earned income substantially, and built an acclaimed series of education programs.

Mr. Kaiser has also served as Executive Director of the Alvin Ailey Dance Theater Foundation, the world's
largest modern dance organization. During his tenure, the Ailey Company erased its accumulated deficit,
expanded its school, and increased all forms of revenue. He has also served as General Manager of the
Kansas City Ballet, where he erased the company's deficit.

As a consultant to a variety of arts organizations Mr. Kaiser advised such institutions as The Jewish
Museum, the Market Theatre (Johannesburg), Detroit Symphony, Glimmerglass Opera, and many others. He
also represented the United States on a commission that established the Arts Council of the Republic of
South Africa.

Before entering the arts management field, Mr. Kaiser was a management consultant in the corporate sector.
In 1985, he sold the consulting firm he founded, Kaiser Associates, which specializes in helping large
corporations formulate strategic plans. Among his clients were General Motors, IBM, Corning Glass Works
and 50 other major corporations. Kaiser Associates remains a major participant in the strategy-consulting
field.

Mr. Kaiser has served as a research economist for Nobel prize-winning economist, Wassily Leontief, and is
the author of three books: Strategic Planning in the Arts: A Practical Guide (1995); Developing Industry
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Strategies: A Practical Guide of Industry Analysis (1983), and Understanding the Competition: A Practical
Guide of Competitive Analysis (1981).

Mr. Kaiser received his Master's degree in Management from M.I.T.'s Sloan School of Management and his
Bachelor's degree in Economics, Magna Cum Laude, from Brandeis University. He has been an Adjunct
Professor of Arts Administration at New York University, and a Lecturer at the University of the
Witwatersrand in Johannesburg.

He has received the Dance Magazine Award 2001, Capezio Award 2002, Helen Hayes Washington Post
Award for Innovative Leadership in the Theater Community 2003, St. Petersburg 300 Medal 2004,
Washingtonian of the Year 2004, US Department of State Citation 2005, Blacks in Dance Award 2005, First
American to receive China's "Award for Cultural Exchange” 2005, and The Order of the Mexican Eagle 2006.
Mr. Kaiser was named Impresario of the Year in 2006 by Musical America.

2
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NEW YORK CITY
OPERA

GEORGE STEEL
GENERAL MANAGER AND
ARTISTIC DIRECTOR

About George Steel

A respected and innovative figure in the American performing arts, George Steel has achieved a notable
record of suecess as a producer, administrator and multi-disciplinary programmer of opera, early and
modern music, dance, film and theatre. Known for his fresh and revelatory approach to presenting the
performing arts and for his dynamic talent for audience outreach, Mr. Steel, 42, has been hailed by The
New York Times as “a spokesman of national stature about ways to make classical music matter to new
generations of listeners.”

Born into a musical family, Mr. Steel began to perform regularly at age nine as a singer in the National
Cathedral Choir in Washington, DC. Through the Choir, he met one of the formative influences on his
career, Leonard Bernstein, and while still a student worked as Bernstein’s production assistant on the
revival of the composer’s Mass. Mr. Steel subsequently attended Leonard Bernstein’s conducting
seminar at the Tanglewood Institute for four consecutive summers, 1986-1989. After attending St.
Albans School in Washington, DC, Mr. Steel taught music and social studies at St. Augustine School of
the Arts in the South Bronx and then attended Yale University, graduating with a BA in music in 1994.

Mr. Steel first made his mark in New York City as Managing Producer of the Tisch Center for the Arts at
the 92rd Street YW-YMHA. From 1995 to 1997 he created a variety of new series (including Today’s
Composers and Dawn Upshaw’s Voices of the Spirit), produced Haydn’s Philemon and Baucis and
Michael Korie and Stewart Wallace’s Hopper’s Wife (the latter co-produced with the Long Beach Opera)
and was responsible for budget, production, marketing, contract negotiations and artist relations.

Mr. Steel then became the Executive Director of the Miller Theatre at Columbia University, where over
the course of an eleven-year tenure (1997-2008) he transformed this venue into one of New York’s most
acclaimed showcases for early and modern music. Among his many innovations at the Miller, he
introduced full-scale opera productions with such notable works as the U.S. premiere of Iannis
Xenakis’s Oresteia, the New York stage premiere of Elliott Carter’s What Next?, and the U.S. stage
premiere of Olga Neuwirth’s Lost Highway. While programming 60 to 80 events a year, he took
primary responsibility for fundraising, financial and personnel management, marketing, publicity, and
facility planning.

Mr. Steel also has been active throughout this period as a conductor and performer, having founded the
Vox Vocal Ensemble in 1995 and the Gotham City Orchestra in 1998.

For his work, Mr. Steel has twice received the Chamber Music America Award for Adventurous
Programming (2001-02 and 2005), as well as the 2003 Trailblazer Award from the American Music
Center and the 2003 ASCAP Concert Music Award. New York magazine named him as one of the most
influential people in New York in 2006 and in 2005 listed his Miller Theatre as having the “Best Music
Programming before 1800 or after 1990” and the “Best Night at the Ballet.”

In February 2009, George Steel was appointed as the new General Manager and Artistic Director of
New York City Opera. Hi plans for the company include broadening the company’s adventurous

AVID H. KOCH THEATER
DLINCOLN Bﬂ;:;a
EN YORK, N
[WW.NYCOPERA.COM 093400001
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NEW YORK CITY
OPERA

GEORGE STEEL
GENERAL MANAGER AND
ARTISTIC DIRECTOR

approach to repertory, nurturing the work of American artists and promising singers, and the continued
development of the company’s acclaimed education and outreach programs.

DAVID H. KOCH THEATER
UNCOLN CENTER
NEW YORK, NY 10
NWW.NYCOPERA. COM 093400001
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Westlaw.
10 Misc.3d 1077(A)

Page 1

10 Misc.3d 1077(A), 814 N.Y.S.2d 893, 2005 WL 3726198 (N.Y Sur.), 2005 N.Y. Slip Op. 52251(U)

Unreported Disposition

In re Wolseley
N.Y.Sur.,2005.
(The decision of the Court is referenced in a table in
the New York Supplement.)
Surrogate's Court, Suffolk County, New York.
In the Matter of Charles William WOLSELEY,
Deceased.
No. 582 P 1979.

Dec. 23, 2005.

Garfunkel, Wild & Travis, P.C., Great Neck,
attorneys for Petitioner.
Eliot Spitzer, Esq., Attorney General of the State of
New York, Charities Bureau, New York, for ultimate
charitable beneficiaries.

JOHN M. CZYGIER, 1.

*1 This is a proceeding by Central Suffolk Hospital
Association, as beneficiary of a certain trust created
under the last will and testament of this decedent, for
permission pursuant to EPTL 8-1.1 (“cy pres”) to use
the principal and interest of the trust fund to pay
down its debt and finance an expansion and
modernization project.

Jurisdiction has been obtained over all necessary
parties to this proceeding. The Attorney General,
Eliot Spitzer, who is a necessary party to this
proceeding has appeared and has no objection to the
relief requested in the petition.

Pursuant to Article FOURTH of decedent's will, a
trust was created for the lifetime benefit of certain
named individuals and funded with the estate residue.
Upon the death of the surviving income beneficiary,
the trustee is to pay over the trust's corpus with
accrued income to petitioner “to be used and applied
for its Ophthalmology Service, ... to enable said
Hospital to increase its services to the community,
where [ reside, to the end that it shall receive the
largest sum available herein for such community
needs.”The trust was initially funded with
approximately $1.4 million dollars and has a current
value of approximately $14 million doilars. The
surviving income beneficiary died in August of this
year and, pursuant to the terms of decedent's will, the

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

trustee has paid over approximately eighty percent of
the trust fund to petitioner. Due to the restrictive
language, petitioner seeks application of the cy pres
doctrine to - accomplish the general charitable
purposes of the testator by authorizing the use of trust
principal and income to implement its revitalization
plan. There is no gift-over provision in the event the
disposition fails.

Petitioner is a voluntary not-for-profit hospital
corporation organized and existing for the purpose of
delivering health care services to the surrounding
community. Although ophthalmology services are
provided by petitioner, last year there were only
seven patients admitted to the hospital for eye related
disorders and approximately five hundred emergency
or outpatients visits. Petitioner is in the midst of a
fiscal crisis which threatens its viability. It appears
that this crisis in due to several factors, including
decreasing reimbursement for services and/or capital
improvements, its limited capacity to serve a growing
community and the obsolescence of its facilities. The
hospital, as part of a comprehensive plan, seeks to
regain financial stability through a combination of
debt restructuring and modemization, including
expansion and modemization of its ophthalmology
department. This plan is vital to the continued
viability of the hospital.

The ¢y pres doctrine, codified in EPTL 8-1.1, is
based on a policy to effectuate the general charitable
intention of a testator when his specific donative
direction cannot be carried out, or is no longer
practicable. Under the statute, the Court has the
authority to direct the manner in which a charitable
disposition should be administered in order to most
effectively accomplish the testator's intent whenever
literal compliance with the terms of a charitable
bequest is impracticable or impossible. This is done
by devoting the property placed in trust to a use that
furthers the testator's general intention and avoids the
circumstances that have rendered the original
instructions impracticable.

*2 Before the doctrine may be applied, three tests
must be met. First, a charitable gift or bequest must
be made. Second, the testator must have
demonstrated a general, as opposed to a specific,
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charitable intent. Third, circumstances must have
changed in the period subsequent to the gift or
bequest so as to render literal compliance impractical
or impossible (see Matter of St. Charles Hospital v.
Vacco, NYLJ, Aug. 4, 1995, at 25, col 6).

There can be no doubt that the funds in petitioner's
possession are the result of a charitable bequest.
Although the testator intended to improve and
promote ophthalmology services offered by
petitioner's facility, it is clear from his will that his
general charitable intent was focused on increasing
the hospital's ability to service the community as a
whole. Here, the absence of a gift-over provision is a
manifestation that the testator had a general
charitable intent (see In re Will of Goehrinaer, 69
Misc.2d 145). Lastly, decedent could not have
anticipated that his bequest would grow tenfold or
that there would be significant changes in medicine
which would make literal compliance impracticable.

By utilizing the funds as requested, petitioner will be
able to obtain financing for the expansion and
renovation of the hospital to carry out the wishes of
the decedent. Without the financing necessary to
undertake the modemization, petitioner may be
forced to reduce community related programs and
services which it provides at no charge or into
bankruptcy. Indeed, the detailed record before the
Court on this application indicates that without the
ability to utilize the funds as requested, the hospital's
continued existence would be in jeopardy, that is, if
the use of the funds was limited solely to
ophthalmology purposes, the consequence could be a
failure of the hospital itself and the loss to the
community of a valued medical facility. Such a result
would obviously frustrate the charitable intent of the
testator (see Matter of Othmer, 185 Misc.2d 122).

Accordingly, in exercise of its discretionary powers,
the Court grants the relief requested by petitioner.

N.Y .Sur.,2005.

In re Wolseley

10 Misc.3d 1077(A), 814 N.Y.S.2d 893, 2005 WL
3726198 (N.Y.Sur.), 2005 N.Y. Slip Op. 52251(U)

END OF DOCUMENT
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Volume 214, Number 24
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Friday, August 4, 1995

Court Decisions
Second Judicial Department
Suffolk County
Surrogate's Court

MATTER OF ST. CHARLES HOSPITAL, PORT JEFFERSON, N.Y. V. VACCO
Surrogate Prudenti

In this uncontested application by St. Charles Hospital and Rehabilitation Center,
as beneficiary of a certain trust created under the last will and testament of the
decedent herein, petitioner seeks the court's permission pursuant to EPTL §8-1.1 to
use the principal and interest of the trust fund, known as the "Walden Trust" as
security for letters of credit required to finance the hospital's expansion and
modernization project.

The hospital is a voluntary, not-for-profit hospital corporation organized and
existing for the purpose of delivering health care services to its Suffolk County
patient community. The Attorney General, Dennis C. Vacco, Esq., who is a necessary
party to this proceeding has appeared and has no objection to the relief requested
in the petition.

The hospital as part of a comprehensive plan, restructured its programs to move
towards an expansion of the hospital's rehabilitative services. As a result, an
aggressive facility reconstruction project was undertaken at a cost of $74,900,000.
The hospital has obtained financing for 90% of this amount, the remaining 10% is to
be the "equity contribution" which is being met by a capital campaign. The capital
campaign has proven successful and pledges have been made to meet the full amount
of the equity contribution, however, the pledges have not been collected in full
and may not be collected in time for the commencement of the project. The
financing permits the hospital to post an irrevocable, unconditional letter of
credit to guarantee that the equity contribution will be invested in the project
after all of the mortgage proceeds are spent. As security for the letters of
credit, the hospital intends to post the uncollected campaign pledges, $6,300,000
in cash, marketable securities and collected campaign pledges as well as the Walden
Fund, at issue. The construction project is vital to the continued viability of
the hospital.

At Article Sixth of the decedent's will the decedent devised a portion of the
residuary estate to the petitioner for the creation of the Walden Fund, "of which
the income shall be expended for charitable purposes." [Emphasis added.] Due to
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the restrictive language with respect to "“"income only" and silence as to the use of
the principal, the petitioner seeks application of the cy pres doctrine to
accomplish the general charitable purposes of the donor by authorizing the use of
trust principal and income as security for petitioner's financing. '

The cy pres doctrine codified in EPTL §8-1.1, is based on a policy to ef fectuate
the general charitable intention of a donor or testator where their specific
donative direction cannot be carried out, or is no longer practicable. This is
done by devoting the property placed in trust to a use, that furthers the donor's
or testator's general intention and avoids the circumstances that have rendered the
original instructions impracticable.

Before thedoctrine may be applied, three tests must be met. First, a charitable
gift or bequest must be made. Second, the donor must have demonstrated a general,
as opposed to a specific, charitable intent. Third, circumstances must have
changed in the period subsequent to the gift or bequest so as to render literal
compliance impractical or impossible. Matter of Staten Island University Hospital,
(Richmond County - Surrogate D'Arrigo), N.Y.L.J. 4/23/93, p. 27, col. 4.

Unquestionably, the funds in the hospital's possession are the result of
charitable bequests. Any gift or bequest left for the promotion or advancement of
health or medicine has always been recognized as a charitable gift. 1Id.; In re
Lawless' Will, 194 Misc.844, aff'd, 277 App. Div. 1045.

The testator herein had a general charitable intent as opposed to merely
benefiting a specific charity in a specific manner. A significant indicia of
general versus particular intent is the presence or absence of a specific giftover
in the event the charitable disposition fails. Absence of a giftover is a
manifestation that the testator had a general charitable intent. (In re Will of
Goehrinaer, (69 Misc.2d 145) (329 N.Y.S.2d 516) (1972). In the Walden Fund there
is no giftover of the corpus. Moreover, the decedent, at paragraph Eighth of the
will, authorized his fiduciary to utilize any charitable dispositions for general
charitable purposes, if the specific purpose of such disposition could not be

accomplished.

The doctrine is also present here in that literal compliance with the terms and
provisions of the gift is impractical or impermissible. The total annual income
produced by the Walden Fund in 1994 was only $24,256.00, this income does little to
assist the hospital's obligations to the community. The use of the principal and
income of the Fund will make it possible for the hospital to obtain financing for
the expansion and renovation of the hospital to carry out the wishes of the donor.
The record reflects that the haspital's transition to the rehabilitation services
exacerbated the inadequate existing conditions of its physical facilities. Without
the financing necessary to undertake the modernization and compliance with health
and building codes the hospital would be forced to shut dawn. Such a result would
frustrate the purposes of the Walden Trust Fund expressed by the donor: "to
benefit the aged, the children, the crippled and the blind, and to bring to
individuals, young and old, needy or afflicted, assistance to make their lot more

comfortable and happier.".

Accordingly, the court having determined that only can truly effectuate the
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charitable intentions of the donor, the application of the hospital is hereby
granted.

Order signed.
8/4/95 NYLJ 25, (col. 6)

END OF DOCUMENT
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
. PETITION FOR
:  CY PRES RELIEF
In the Matter of the Application of . PURSUANT TO
: §8-1.1(c) OF NEW YORK
THE COOPER UNION - ESTATES, POWERS AND
FOR THE ADVANCEMENT OF SCIENCE : TRUSTS LAW
AND ART f- X
Pehhiovt 4’(@4’ Fe Li¢ Index No.
ﬂuﬂ,{an 5 (. i) of M-y EVTL
X

The Cooper Union for the Advancement of Science and Art, by its counsel
Paul, Weiss, Rifkind, Wharton & Garrison LLP, respectfully alleges as follows:

Nature of the Action

1. This is an application for cy pres relief pursuant to the provisions
of Section 8-1.1(c) of the New York Estates, Powers and Trusts Law (the “EPTL”) to
permit The Cooper Union for the Advancement of Science and Art (“The Cooper
Union”) to mortgage the Chrysler Building, which is owned by its endowment, as
security for a $175 million loan and to use the proceeds of that loan in excess of the
historic dollar value of the gift of the property for The Cooper Union’s general charitable
purposes.

2. The Board of Trustees of The Cooper Union, in response to the
immediate need to modernize outdated facilities and financial pressures, both of which
may challenge its accreditation, has approved a financial plan to address these current
problems and to‘build a sustainable future for The Cooper Union.

3. The Chrysler Building 1s The Cooper Union’s most valuable real

estate assct and necessarily a key part of the plan to preserve The Cooper Union’s future.
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B T I A T A T S

A new ground lease is being ncgotiated that will greatly increase revenue from the
building to The Cooper Union beginning in 2018. The proposed financing and the use of
the proceeds thereof for The Cooper Union’s charitable purposes, for which The Cooper
Union seeks this Court’s approval, allows the institution to continue its mission and
address its current challenges by recalizing today some of the benefits of these future
increases in income.
T'he Parties

4. The Cooper Union is a not-for-profit corporation, incorporated by
an 1859 act of the New York legislature, located at Cooper Square, New York, New York
10003-7120. It is an all honors college and one of America’s most selcctive institutions
of higher education, perennially ranked among the nation’s top three specialized colleges.
The Cooper Union consists of three degree-granting schools: The Irwin S. Chanin School
of Architecture, The Albert Nerken School of Engineering and The School of Art.

5. In accordance with EPTL § 8-1.1(f), the Attorney General of the
State of New York 1s an interested party to this proceeding.

Jurisdiction and Venue

6. This Court has jurisdiction over this matter and venue is proper in
this County pursuant to EPTL § 8-1.1(c) as The Cooper Union has its ofﬁcés and carries
out its charitable mission principally in this County and the applicable gift instrument is
not a will.

Background Facts

The Founding of The Cooper Union

7. The Cooper Union was founded by the industnalist, inventor and
philanthropist Peter Cooper in 1859 pursuant to an amended act of the New York State
legislature “to enable Peter Cooper to found a Scientific Institution in the City of New

York™ (the “1859 Act”).
09340000118
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8.

Peter Cooper was born in New York City on February 12, 1791 to

a family of modest means and had only a limited amount of formal education. Ie rose to

become one of the most successful industnalists in the City and wanted to give talented

young people access to the type of education he had never been able to receive by

creating a school devoted to science and art.

9.

The Cooper Union’s charter (the “Charter™), the first version of

which appears in the 1859 Act, contains a list of five primary purposes for which it was

incorporated by the legislature. One of the pnmary purposes expressly contained in the

Charter 1s the creation of a premiere technological school:

10.

4. As soon as, in the opinion of the Board of Trustees, the
funds which shall from time to time be at their disposal,
will warrant such an expenditure, such funds shall be
approprated to the establishment and maintenance of a
thorough polytechnic school; the requirements to admission
to which shall be left to the discretion of the said Board of
Trustees, and shall be specifically determined by them from
time to time; and which school shall, as far as possible, and
as soon as possible, be made equal to the best technological
schools now established, or hereafter to be established.
(Emphasis added.)

Peter Cooper donated the school’s first building, the Foundation

Building, located on the south side of Astor Place and still the heart of the campus today.

He viewed The Cooper Union as his legacy for future gencrations, stating in a speech a

few months after its opening:

This building has scarcely been absent from my thoughts a
single day, for nearly thirty years. I have laboured for it by
night and by day with an intensity of desire that can never
be explained. It is now my fervent hope that the youth of
my native city and country will constantly throng these
halls, with eager efforts to gain that kind of useful
knowledge which is needed to make them wise, good, and
useful to themselves and to their country.
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The Cooper Family and The Chrysler Building Land

11. In 1902, the fee parcel upon which the Chrysler Building now sits
was conveyed to The Cooper Union by Edward Cooper and Abram S. Hewitt, as
Trustees, and by Peter Cooper’s children, Edward Cooper and Sarah Amelia Hewitt,
individually, “for the purpose of constituting an endowment” for the school “for its uses,
intents and purposes.”

12. Edward Cooper and Sarah Amelia Hewitt were the children of
Peter Cooper, and Abram S. Hewitt was Sarah Amelia Hewitt’s husband. Edward
Cooper and Abram S. Hewitt were also members of the first Board of Trustees of The
Cooper Union and each served as President of the Board. Each of these individuals was
devoted to the legacy of Peter Cooper and The Cooper Union.

13. In fact, the minutes of the meeting of the Board of Trustees of
February 4, 1902 reflect that the children of Peter Cooper “have agreed to convey
absolutely in fee to the Cooper Union” the property, now known as the:Chrysler
Building. The minutes further retiect that the value of the'property in 1902 was
$600,000.

14. In 1971, The Cooper Union was granted the authority to mortgage
any of its property, other than the Foundation Building given to it by Peter Cooper in
1859, pursuant to a New York Supreme Court Order entered on August 6, 1971 granting
The Cooper Union’s cy pres application requesting such relief. Prior to 1971, The
Cooper Union’s Charter had not provided for the authority to mortgage its property.

15.  The Cooper Union estimates that the current fair market value of
the Chrysler Building 1s in excess of $415 million and its value to The Cooper Union
based on projected cash flow (taking into account tax equivalency payments to The
Cooper Union), as described below, is approximately $700 miliion‘ This exponential nse

in value could not have been foreseen by the children of Peter Cooper at the 99{?649@901 20
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made their gift in 1902 and, given their devotion to the institution that represents their

father’s legacy, it is indisputable that they would desire the benefits of this incredible
increase in value to be available for the needs of The Cooper Union, were they living
today.

The Cooper Union Today and the Plan for Tomorrow

16. Today, The Cooper Union is widely recognized for its outstanding
academic programs in architecture, art and engineering. Students are admitted to The
Cooper Union on the basis of merit alone: the college does not provide any form of
consideration for legacy, patronage, or athletic ability. Faculty, students and alumni
continue to win a disproportionate share of the nation’s most prestigious fellowships,
academic and creative awards.

17. Despite its many academic strengths, The Cooper Union currently
faces the possibility that it will become unable to carry out its statutory mission in the
not-too-distant future.

18.  The Cooper Union needs to upgrade outdated facilities in order to
address concerns about its continuing accreditation and for it to continue to attract and
fnaintain the best and brightest faculty and student body. At the same time, it currently

faces a grave fiscal crisis.

The Current Fiscal Crisis and Antiquated Facilities

19.  The Cooper Union has experienced significant financial challenges
and operating deficits, which recently have become acute.

20. Unlike most other schools, however, The Cooper Union does not
recéive any revenues in the form of tuition. All students admitted to The Cooper Union’s
degree programs reccive a full-tuition scholarship, which allows talented students of all

economic backgrounds to attend, in accordance with Peter Cooper’s vision.

09340000121



21. At the same time, it is clear that modernization of facilities is
essential to maintain The Cooper Union’s standing as one of the nation’s premiere
undergraduate colleges, to follow the mandate of the charter to be equal to the best
technological schools and address concerns about its accreditation.

22. The Cooper Unioh has not erected an academic building in half a
century. The current building used by the Engineering School was constructed in the-
1950s, has inadequate ventilation, lacks modem technological capabilities and several of
its advanced science laboratories are obsolete. New laboratories are required to
accommodate the evolution of curricula necessitat’ed by advances in science, engineering
and technology. Modern technological infrastructure is required in order to maintain
high speed computers, simulation capabilities, networking, multimedia communications,
web-based interactions and advanced audiovisual capabilities essential to the study of art,
architecture and engineering today.

23. In fact, one of the school’s primary accreditation bodies, the
Middle States Commission on Higher Education, has repeatedly expressed its
dissatisfaction with the current state of the finances and facilities of The Cooper Union.
Another accreditation body for the School of Architecture, the National Architectural
Accrediting Board, determined in 2004 that the school’s facilities did not meet its
standards.

24. In order for The Cooper Union to address these issues, ensure its
continued accreditation, maintain its academic standing, and recruit and retain the best
students and faculty, it is essential to renew and modemize the school’s facilities.

The Cooper Union’s Plan for the Future

25. After careful deliberation, The Board of Trustees has committed to

a plan designed to address the current challenges and secure the financial and academic

future of The Cooper Union. 09340000122



26. To address the needs of the institution for modern facihities, the
Board of Trustees is resolved to proceed with the cor\lstruclion of a new academic
building as well as with the renovation of its Foundation Building, which is the building
constructed by Peter Cooper and given to the institution when 1t was established. This
project is estimated to cost $130 to $155 million.

27. The new academic building, which will be located on the east side
of Third Avenue, between 6th and 7th Streets, will house the School of Engincering and
also provide institutional space for the Humanities and Social Sciences, the School of
Architecture and the School of Art. The design not only incorporates state of the art
technological infrastructure necessary for the specialized programs of Engineering,
Architecture and Art that are The Cooper Union’s focus, it also is designed to address the
institution’s need for energy efficiency and for future flexibility, containing
reconfigurable spaces that will be able to evolve with the institution’s changing needs
over time.

28. To address the needs of the institution for a sustainable financial
future, the Board of Trustees and the President have developed and begun to implement a
financial plan (the “Master Plan™) to complete the construction project, eliminate over
time the operating deficits and produce a more reliable and stable revenue stream.

29. The Master Plan is composed of several interconnected initiatives:
a commitment by the administration to reduce operating expenditures by 10% by 2011; a
$250 million capital campaign, which has already raised $129 million; the expansion of
the effort to increase annual giving; the completion of the construction project; the
adoption of investment strategies designed to invest prudently liquid assets to maximize
returns while preserving principal; and, the development of underutilized real estate

assets and revenue growth from existing real estate assets.
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Maximizing The Cooper Union’s Real Estate Assets

30. Real estate assets represent the largest class of assets held by The
Cooper Union and therefore are an esscntial part of any fiscal strategy for its future.

31. The Cooper Union has identified three smaller properties not
necessary to the institution that will be sold. The institution expects to receive
approximately $10 million from those sales during the current fiscal year.

32 The 1859 Act provided that property acquired by The Cooper
Union is exempt from taxation, provided that any revenues therefrom are used for the
institution’s charter purposes. (The 1859 Act was later amended by the legislature so that
only properties acquired by The Cooper Union prior to July 1, 1969 are so exempt.) On
properties specifically exempt as provided in the statute, such as the Chrysler Building,
The Cooper Union collects from .its lessees payments equal to the tax that would
otherwise be payable, called tax equivalency éayments.

33. . The property located at 26 Astor Place is an exempt property under
the statute that just a few years ago was a parking lot. In order to maximize the return on
that site, The Cooper Union has entered into 2 99-year lease under which the institution is
to receive semi-annual tax equivalency payments from the lessee. Due to a dispute with
the City of New York over whether the property qualifies for tax exemption under a 1969
amendment to the 1859 Act, The Cooper Union currently is not receiving this revenue
stream. While the institution hopes to resolve this matter so that it may rely on this
source of revenue, it is possible that litigation may need to be commenced and that
therefore it may take some time to resolve.

34.  In addition, the completion of the new building on Third Avenue
will allow the site of the current engineering building to become available for

development. This also will allow The Cooper Union to enter into another long-term
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lease arrangement in connection with development on that property, which should

provide a stable source of revenue.

The Role of the Chrysler Building in the Master Plan

35.  The Chrysler Building is by far The Cooper Union’s greatest asset
and therefore 1s necessarily an important part of 'the institution’s financial future.

36.  The first step taken by The Cooper Union in relation to the
Chrysler Building in accordance with the Master Plan has been to negotiate a more
favorable ground lease with the building’s current tenant. The Cooper Union currently
receives approximately $7 million annually under the ground lease, which it receives in
addition to the tax equivalency payments described above. The new ground lease, which
we anticipate will be finalized and signed this fiscal year, will increase the lease
payments to $32.5 million in 2018, $41 million in 2028 and $55 million in 2031, thereby
providing The Cooper Union with a reliable increased revenue stream.

37. While the increase in the lease payments is good news for the
institution and is expected to maintain the institution in the future, it does not assist in
addressing fully today’s financial challenges. Therefore, as part of the Master Plan, the
Board of Trustees also has determined that it would use its interest in the Chrysler
Building as security to obtain up to $175 million in financing, which will allow the
mnstitution to continue with its mission by realizing the benefits of some of this
anticipated future income streamn immediately. A portion of this financing will be used to
meet future operating deficits until 2018, the year in which the increases in the ground
lease payments take cffect and $600,000 will be placed in an endowment fund account to
ensure the prescrvation of the historic dollar value of the gift from Peter Cooper’s
children. In order to prevent The Cooper Union from carrying an additional annual

financial burden between now and 2018, 1t is anticipated that the terms of the financing
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will be structured so that the institution will not have to make principal payments prior to
that ycar.

38.  The Cooper Union secks this Court’s permission to move forward
with this component of the Master Plan because it believes that the plan as a whole is
prudent, reasonable, in the long-term best interest of the institution and should eliminate
operating deficits by 2013. The Cooper Union believes that implementation of the
Master Plan is necessary in order to secure its financial future.

39. As stated above, The Cooper Union estimates that the current fair
‘market value of the Chrysler Building is in excess of $415 million. This figure does not
take 1nto account the tax equivalency payments received by The Cooper Union, which,
upon information and belief, add at least another $280 million of value to The Cooper
Union. Even after the financing is complete, The Cooper Union’s remaining interest in
the Chrysler Building therefore will remain vastly in excess of its historic dollar value.

40. The Board of Trustees of The Cooper Union is aware that, it could
sell the Chrysler Building and theréby re_alize and appropriate the appreciation of the
property in excess of its historic dollar value (approximately $415 million of
appreciation). To do so, however, would be imprudent because The Cooper Union would
not be able to realize the significant value of the tax equivalency payments in any sale
because they are unique to the institution and not transferable. Furthermore, the Chrysler
Building property is a gift from the children of Peter Cooper, one of the first significant
donations to the institution, and an important historical piece for the disciplines of art,
architecture and engineering that are the heart of The Cooper Union.

41. Therefore, The Board of Trustees does not believe that an outright

sale of the Chrysler Building is the best long-term solution to its current fiscal difficulties

and has choscn instead to mortgage the property while maintaining substanty
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value and to use the financing proceeds for its ghzin’table purposes, a course of action that
requires the approval of this Court, which The Cooper Union respectfully secks.

42.  The deed by which the children of Peter Cooper conveyed the
property to The Cooper Union states that the property is conveyed to the school “for the
purpose of constituting an endowment” for the school “for its uses, intents and
purposes[.]” This broad language clearly evidences the intent on the part of the donors, |
consistent with their dedication to the school’s mission and their father’s legacy during
their lifetimes, to provide the school with maximum flexibility in relation to this gift.

43. Furthermore, the August 6, 1971 Order of the New York Supreme
Court expanded The Cooper Union’s authority over its property—which was limited
pursuant to its original Charter— and expressly provided that The Cooper Union may
“buy, sell, exchange, mortgage, let and otherwise use and dispose of its property, or
borrow, as the trustees shall deem advisable[.]” The Foundation Building, deeded to The
Cooper Union by Peter Cooper at the founding of the institution in 1859, was the only
building owned by The Cooper Union exempted from the mortgage power granted to the
Board of Trustees in 1971.

44. As stated above, The Cooper Union is gravely concerned that its
mission will be compromised if it is unable to implement its Master Plan, which includes
using the Chrysler Building as security for financing and using the financing proceeds for
its charitable purposes, and therefore seeks this Court’s permission in order to move
forward. The restriction under New York law that does not allow The Cooper Union to
use an asset that has increased to roughly 1,000 times its historic dollar value as security
for financing that is desperately needed to secure the future of the institution is, in this
situation, impracticable or impossible and will frustrate the intent of the donors, the

children of Peter Cooper, to provide. for The Cooper Union to be a first-class institution in
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CLAIM FOR RELIEF

4s. The Cooper Unton repeats and realleges paragraphs 1 through 44
above as if fully set forth herein.

46. Section 8-1.1(c) of the New York Estates, Powers and Trusts Law
states that “whenever 1t appears to [the] court that circumstances have so changed since
the execution of an instrument making a disposition for religious, charitable, educational
or benevolent purposes as to render impracticable or impossible a literal compliance with
the terms of such disposition, the court may . . . make an order or decree directing that
such disposition be administered and applied in such manner as in the judgment of the
court will most effectively accomplish its general purposes, free from any specific
restriction, limitation or direction contained therein[.]”

47, Accordingly, The Cooper Union should be granted permission to
use the Chrysler Building as security for loan of up to $175 million and The Cooper
Union should be granted cy pres relief releasing it from the restrictions imposed by law
due to the endowment language contained in the 1902 deed, which restrictions are
impracticable or impossible, to such an extent as to allow the proceeds from the financing
(above the property’s historic dollar value) to be used for the construction of a new
academic building, renovations to its Foundation Building, to divest endowment funds
invested in the ground lease in the Chrysler Building, to defease a New York State bond
interest in the Chrysler Building in accordance with the lender’s requirements for the
financing, for working capital and for its general chantable purposes.

//4»;40,«/4’/;«/( A Sl o e o oavs d%’ﬁ Covrp 7 Foem 5
EREFORE, the Petitioner respectfully prays that this Court: Reloe FS ovg V4

Crrens
(a) Permit the Petitioner to use the Chrysler Building as sccurity for up to

No preves

$175 million of financing;

(b) Allow the Petitioner to use the proceeds of such financing, in excess of

S ) 09340000128
the histonc dollar value of the property of $600,000, for the construction and related costs



of a new academic building, for renovations to its Foundation Building, to divest
cndowment funds invested in the ground lease in the Chrysler Building, to defease a New
York State bond interest in the Chrysler Building, for general working capital and/or for
its other chantable purposes;

(c) Direct the Petitioner to place $600,000 from the proceeds of the
financing, representing the historic dollar value of the property, in an endowment fund
account; and,

(d) Grant such other and further relief as it deems proper.

Dated: New York, New York
September 6, 2006

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

By: (LUWY\ HMQ,L/\A

Alan S. Halperin
Mana T Vullo |

1285 Avenue of the Americas
New York, New York 10019-6064
(212) 373-3000

Attorneys for Petitioner The Cooper Union for the
Advancement of Science and Art
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VERIFICATION
State of New York )

D o8s.
County of New York )

GEORGE CAMPBELL, JR., being duly sworn, deposes and says:

I'am the President of The Cooper Union for the Advancement of Science
and Art, the Petitioner in this proceeding. I have read the foregoing Petition and know its
contents to be true to my knowledge except as to the matters alleged on information and

belief and as to those matters I believe them to be true.

\
//—

7 1
/Gc&geﬁampbell, Ir.

Sworn to before me
this & _day of September, 2006

#A//L/u_x(f,%q'ﬂq ] 7;])5 /3p N

/ Notary Public

SLeGIAN M. MoGLlOng
Nogary Pubilc, Btate of New Yark
No. J1485460;3 '
c Cusirfied in Rew York County

Ommiselon Explreg Merch 24, 20y
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MOTION/CASE IS RESPECTFULLY-REFERRED TO JUSTICE

'FOR THE FOLLOWING REASON(S):

' Replymg Affldawts

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: KIBBIE F. PAYNE PART 4
Justice

In the Matter of the Application of

INDEX NO. 112519/06
THE COOPER UNION
FOR THE ADVANCEMENT OF SCIENCE AND ART,
MOTION DATE 8/13/06
Petitioner. MOTION SEQ. NO. oo

MOTION CAL. NO.

The following papers, numbered 1 to were read on this motion to/for »

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...

Answermg Afﬂdavrts — Exhibits

Cross Motlon 1. Yes @/No

On March 3, 1902 Edward Copper and Abram S. Hewitt, as trustees, and Edward Copper
and Sarah Amelia Hewntt individually, conveyed the premises known as 405 Lexington Avenue,
New York, New York, now the Chrysler building, to petitioner, a not-for-profit institution of htgher
education. The conveyance was intended to be “an endowment to [petltloner] for its uses, mtents
and""urposes ." 'Petitioner now moves, by order to. show cause, for an order permlttmg itto
devrate froma Ilterat comphance with the terms of the disposition (s_eg Estates Powers and Trusts
Law § 8-1 1 [c] [1], see also N-PCL §102[a] [1 3]). Specifically, petltioner seeks to mortgage the property,
place $600,000 of the mortgage proceéds in an endowment fund, representmg the property s historic
value, and use the. remaimng proceeds to modernize its facilities and address threats tot :mstltutlon s
accredrtatron The Attorney General of the State of New York, Charlties Bureau which represents the
beneticia S of the endowment (§g EPTL § 8-1.1[f]), submits an Affldawt of No 0b|ect|o .
u prov:des therein that it is “satisfied that [petitioner’s applrcatlon meets] the requrrements of'EPTL
§ 8—1’.] (c) and the doctrlne ‘of cy pres.” The Office éxpressly has no objection to thé entry of petitioner’s
proposed order, grantmg it use of the subject property as security for financing in the amount of
$175, 000,000, and directing it to place $600,000 from the proceeds of such financing in the endowment
fund. Accordingly, the court will grant this petition as indicated in the memorandum attached.-

/ 4//)

Dated: __ e plamhor 27, ooy

\Jsk
Check one: FINAL DISPOSITION  [_] NON-FINAL DISPOSITION
Check if appropriate: [_] DO NOT POST [ ] REFERENCE
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At the TAS Part #ofthe
Supreme Court of the State of
New York, held in and for
the County of New York,

the Courthouse thereof, 7

Cenjre Street, onthe  day
of mm 2006

ORDER

Index No. //Zf/f/oé'

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

[n the Matter of the Application of

THE COOPER UNION :
FOR THE ADVANCEMENT OF SCIENCE AND ART :

X
The Cooper Union for the Advancement of Science and Art, having

petitioned this Court for an Order for Cy Pres Relief pursuant to New York Estates,
Powers and Trusts Law § 8-1.1(c),

AND, an Order to Show Cause having been issued by this Court on

September 3{, 2006,

AND, the Attorney General of the State of New York having been duly

served with all the papers submitted herein,

AND, the Attorney General of State of New York having duly considered

the application and having submitted an affidavit confirming that it does not oppose the

relief requested,

AND, the Petition having come before this Court, and the Court having

considered the papers submitted therewith,
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AND, a heaning having been held on this mattcer on ,

2006, it s

ORDERED, pursuant to New York Estates, Powers and Trusts Law § 8-

1.1, that:

L. The Petition is hercby granted in its entirety;

2. The Petitioner is permitted to use the property conveyed by deed
dated March 3, 1902 as security for up to $175 million of financing;

3. Pursuant to § 8-1.1(c) of the New York Estates, Powers and Trusts
Law, the restrictions imposed by law on the property due to its status as endowment
property are released to such an extent as to allow the Petitioner to use the proceeds of
such financing in excess of the historic dolar value ofthe- property of $600,000 for the
construction and related costs of a new academic building, for renovations to its
Foundation Building, to divest funds invested in the ground lease in the Chrysler
Building, to defease the Dormitory Authonty of the State of New York’s interest in the
Chrysler Building in accordance with the lender’s requirements for the financing, for
general working capital, and/or for its other charitable purposes; and,

4. The Petitioner is directed to place $600,000 from the proceeds of

the financing, representing the historic dollar value of the property, in an endowment

fund account.

Segte mbe,s 97, 30 _/ /‘1\{“/7{74
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Index No.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

-In the Matter of the Application of
NEW YORK CITY OPERA, INC .,

-~

Petitioner,

For cy pres relief pursuant to Section 8-1.1(c) of the

Estates, Powers and Trusts Law of the State of New
York.

SUPPLEMENTAL AFFIDAVIT OF ANDREW D. SCHAU

Patterson Belknap Webb & Tyler we
Attorneys for Petitioner

1133 Avenue of the Americas
New York, New York 10036-6710
Telephone: (212) 336-2000
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Suprene
COURT

In the matter of the Application of NEW YORK CITY OPERA,
INC.

For cy pres ralief pursuant to Section 8-1.1(c) of the

Estates, Powers and Trusts law of the State of New York

REQUEST FOR JUDICIAL INTERVENTION

New York

UCS-840 (REV 1/2000)

COUNTY

’

INDEX NO.

DATE PURCHASED

Petitioner,

For Clerk Only

Judge Assigned

RJI Date

Date issued joined:

Bill of particulars served (Y/N):

NATURE OF JUDICIAL INTERVENTION (check ONE box only AND enter information)

Request for preliminary conference

Note of igsue and/or certificate of readiness

Notice of motion (return date:

Relief sought

{ x ] Order to show cause

(

NATURE OF ACTION OR PROCEEDING (Check ONE box only)

]

(clerk enter return date:

Relief sought Cy pres

Other ex parte application

(specify:

MATRIMONIAL

(
(

)
1

Contested
Uncontested

COMMERCIAL

{
(
{
{

(

]
]
]
1

]

Contract

Corporate

Insurance (where insurer is a
party, except arbitration)

UCC {including sales, negotiable
instruments)

*Other Commercial

REAL PROPERTY

——————

— e s

Tax Certiorari
Foreclosure
Condemnation
Landlord/Tenant
*Other Real Property

OTHER MATTERS

X1 *__cy pres

TORTS

3244299v.1

-CM
-UM

-CONT
-CORP

~-INS
-ycc

-0C

-TAX
-COND

-LT
-ORP

-OTH

[

[ lYes [ INo

} Notice of petition (return dJdate: }

Relief sought:

Notice of medical or dental malpractice action

{specify:

Statement of net worth
Writ of habeas corpus

Other {specify:

Malpractice
[ 1 Medical/Podiatric -MM
[ )} Dental -DM
[ ] *Other Professional -OPM
[ ] Motor Vehicle -MvV
[ 1 *Products Liability -PL
{ ] Environmental -EN
[ ] Asbestos -ASB
[ ] Breast Implant -BI
[ ] *Other Negligence -OTN
[ 1 *Other Tort (including

intentional) -0T
SPECIAL PROCEEDINGS
[ ) Art. 75 (Arbitration) -ART75
[ ] Art. 77 (Trusts) -ART77
[ } Art. 78 -ART78
[ ) Election Law -ELEC
[ ] Guardianship (MHL Art. 81) -GUARDS1
[ ] *Other Mental Hygiene -MHYG
{ ] *Other Special Proceeding -0sp
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Check "YES" or "NO" for each of the

following questions:

Lothis action/proceeding aqainnt o

} Does this action/proceeding
Does this action/proceeding

] Does this action/proceeding

Pre-Note@ Time Frames:

seek equitable relief?
seek recovery for personal injury?

seek recovery for property damage?

{Thirs applies to all cases except contested matrimonials and tax certiorari cases)

Botirated t.me period for -age to be resdy tor trial

X Expedited: 0-8 months

Contested Matrimonial Cases Only:

0 Sturdard: 9-12 months

{(Check and give diate)

O Complex:

ttrom fioling of RJI to fil.ng of Note of Issue):

13-15 monthns

Has summons been served? 0 No a Yes, Date:
Was a Notice of No Necessity filed? 0 No 3 Yes, Date
ATTORNEY (S) FOR PETITIONER(S) :
Self Name Address Phone #
Rep.*
O John P. Sare 1133 Avenue of the Americas (212) 336-2000
New York, New York 10036
) Andrew D. Schau 1133 Avenue of the Americas (212) 336-2546

New York, New York 10036

ATTORNEY (S) FOR RESPONDENT (8) :

Salf Name Address FPhone #
Rep.*

O

O

*Self-Represented: parties representing themselves, without an attorney, should check the "Self Rep."

box and enter their name,

INSURANCE CARRIERS:

N/A

RELATED CASES: (if NONE, write "NONE" below)

Title Index # Court

T AFFIRM UNDER PENALTY OF
AND HAVE BEEN NO RELATED ACTIONS OR

BEEN FILED IN THIS ACTION OR PROCEEDING.

Dated:

April 9, 2009

Nature of Relationship

address, and phone # in the space provided above for attorneys.

PERJURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NOTED ABOVE, THERE ARE

PROCEEDINGS,

NOR HAS A REQUEST FOR JUDICIAL

J LA

{SIGNATURE)

Andrew D. Schau

ATTORNEY FOR New York City Opera,

ATTACH RIDER SHEETS IF NECESSARY TO PROVIDE REQUIRED INFORMATION
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SUPREME COURT OF THE STATE OF NEW YORK,
COUNTY OF NEW YORK

RS ==X
{n the Matter of the Application of :
NEW YORK CITY OPERA, INC,, : [PROPOSED] ORDER

Petitioner, : Index No.

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of
New York. '

-—-- ---- X

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8-1.1(c) of the
New York Estates, Powers and Trusts Law (the “Petition”), the Affidavit of Andrew D. Schau in
Support of Application for Emergency Relief dated April 9, 2009, the Supplemental Affidavit of
Andrew D. Schau dated April 9, 2009, and the exhibits annexed thereto, the Affidavit of Michael
M. Kaiser dated March 31, 2009, and the accompanying Memorandum of Law, and sufficient
cause appearing therefor; and

WHEREAS, the Attorney General of the State of New York, in his capacity as the
representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating in
or under the laws of the State of New York, is a necessary statutory party;

WHEREAS, the Attorney General has provided an Affidavit of No Objection in
support of the Prayer for Relief set forth in the Petition, its Affidavit conditioned on certain
limitations to be set forth in the Order herein; and

WHEREAS, there are no persons interested in this proceeding other than
Petitioner and the Attorney General, IT IS HEREBY

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1.1(c)
of the New York Estates, Powers and Trusts Law with respect to its petition regarding the

09340000138
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endowment fund held pursuant to an Agreement effective as of April 30, 2001 by and among the
Lila Acheson and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met,
the Chamber Music Society of Lincoln Center, Inc., the Vivian Beaumont Theater, Inc., and the
Philharmonic-Symphony Society of New York, Inc (such fund hereinafter, the “Wallace Fund”),
as follows:

(a) Petitioner may borrow from the Wallace Fund (in addition to those
amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement
and applicable law and the amounts it may borrow pursuant to the Order of this Court
dated October 28, 2008) up to $6,600,000 in order to fund its cash-flow needs during its
2008-2009 fiscal year and its 2009-2010 fiscal year.

(b) In addition to fulfilling its obligations under the October 28, 2008 Order,
Petitioner shall restore to the Wallace Fund th; net amounts borrowed from it pursuant to
paragraph (a) as Petitioner has net financial resources that may be prudently used for that
purpose consistent with the legal restrictions on the use of such resources.

(©) Petitione} shall submit a written annual report to the Attorney General of
the State of New York (the “Attorney General™) within six months after the close of each
fiscal year of Petitioner ending on or after June 30, 2009 concerning the extent, if any, to
which Petitioner, whether through contributions, accumulation of income, or capital
appreciation, has during such fiscal year restored the value of the Wallace Fund as
required by this Order and the Order of this Court dated October 28, 2008, such
obligation to continue until such time as Petitioner can report that it has restored the

amounts required by paragraph (b) and the October 28, 2008 Order.

2 09340000139
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(d) Petitioner’s senior management shall provide to the Board of Directors or
the Executive Committee of the Board of Directors a written report, not less often than
once a month, concerning variances from the budget for the 2009-2010 fiscal year as
such budget is in effect (and approved by the Board of Directors or the Executive
Committee) from time to time.

(e) Petitioner’s senior management shall provide to the Board of Directors or
the Executive Committee of the Board of Directors, not less often than once every two
weeks, an updated written cash-flow projection for the balance of the 2008-2009 fiscal
year and for the 2009-2010 fiscal year.

® Petitioner for the balance of the 2008-2009 fiscal year and for the 2009-
2010 fiscal year shall report periodically, but in no event less frequently than once a
month, to an independent financial advisor concerning the strategic plan and financial
plan that was previously developed in consultation with independent financial advisor
Michael M. Kaiser, for the purpose of reviewing budget variances with the advisor,
obtaining the advisor’s assessment of the continued viability of such strategic plan and
financial plan, and identifying alternative courses of action as warranted. The advisor
retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be
another individual selected by Petitioner and approved by the Attorney General (such
approval not to be unreasonably withheld).

(2) Petitioner’s Board of Directors shall continue the on-going evaluation of
the effectiveness of Petitioner’s governance, financial and risk management, investment
management policies practices, and systems of internal controls and, following

consultation with the Attorney General, adopt appropriate enhancements thereto.

3 09340000140
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(h) Petitioner shall designate or retain a qualified individual to perform the
roles and functions of chief financial officer.

() Petitioner for the balance of the 2008-2009 fiscal year and for the 2009-
2010 fiscal year shall report periodically, but not less often than once per calendar
quarter, to the Attorney General concerning its compliance with the terms of this Order
and its projections concemning its anticipated ability to restore amounts to the Wallace

Fund in accordance with this Order and the Order of this Court dated October 28, 2008.

Dated: April , 2009 ENTER:

J.S.C.

4 09340000141
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Index No.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.,

Petitioner,

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of New
York.

[PROPOSED] ORDER

Patterson Belknap Webb & Tyler LLp
Attorneys for Petitioner

1133 Avenue of the Americas

New York, New York 10036-6710
Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

= ki o S B S 0 A - = X
In the Matter of the Application of

NEW YORK CITY OPERA, INC,,

Petitioner, : PETITION

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of : File No.:
New York :

- X

New York City Opera, Inc., by its counsel Patterson Belknap Webb & Tyler LLP,
respectfully alleges as follows:

Nature of the Action

1. This is an application for cy pres relief pursuant to Section 8-1.1(c) of the
New York Estates, Powers and Trusts Law (“EPTL”) for an order releasing New York City
Opera, Inc. (“City Opera” or “Petitioner”) from the restrictions on an endowment fund (the
Wallace Fund, as hereinafter defined) to the extent that will enable City Opera to borrow an
additional $6,600,000 from the Wallace Fund in order to fund its cash-flow needs during its
current 2008-2009 fiscal year (ending June 30, 2009) and its 2009-2010 fiscal year (ending June
30, 2010).

2. This relief is requested in order to enable City Opera to weather a
financially challenging period during which it has been deprived of ticket revenues, due to the
months-long renovation of its Lincoln Center home in the David H. Koch Theater (the “Koch
Theater™), and faced an array of other financial challenges. including high fixed costs,

investment losses occasioned by the worldwide economic downturn, and a change in its
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leadership and programming strategy. Both the current fiscal year and the next fiscal year
represent a pivotal period of change for City Opera. one which has not only presented significant
challenges but will also reposition City Opera in a newly renovated home with a refocused
artistic mission. City Opera believes that, if the requested relief is granted, it will be able to lay e;
strong foundation for its fiscal and artistic future and return to a “‘steady state” of financial
strength and well-being.

3. This request for relief supplements an earlier request, which this Court-
granted in an order issued on October 28, 2008 (the “Oct. 28, 2008 Order” or the “Order”),
~ seeking a modification of the restrictions of the Wallace Fund to permit Petitioner to borrow
$17,520,000 of the Wallace Fund to pay down Petitioner’s debt (left over from its 2007-2008
fiscal year) and meet its immediate cash-flow needs. See Oct. 28, 2008 Order by the Hon.
James A. Yates, attached as Exhibit A to the Supplemental Affidavit of Andrew D. Schau, dated
April 9, 2009 (the “Schau Affidavit” or “Schau Aff.””). The Attorney General of the State of
New York (the “Attorney General”), on behalf of the ultimate charitable beneficiaries, provided
an Affidavit of No Objection in cennection with Petitioner’s earlier request.

4, A supplemental request was contemplated at the time of Petitioner’s
earlier request and is now made in this Petition. In the intervening period, Petitioner has had the
opportunity (as required by the Order) to further develop a financial plan, in consultation with an
independent financial ad?isor approved by the At.tomcy General, and to present the plan to the
Attorney General. City Opera, in consultation with its independent financial advisor,

Michael M. Kaiser, the President of the John F. Kennedy Center for the Performing Arts, Inc., in
Washington, D.C., has now developed a strategic and financial plan and submitted it to the

Attorney General. Having reviewed the plan (described infra in §f 41-53) and this Petition, the

! 2
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City Opera itself, as a vital and unique institution and a constituent part of the Lincoln Center
campus — is not frustrated. Because the requested relief is structured as a borrowing, and as such
contemplates eventual replenishment of the Wallace Fund. the requested relief also supports the
intention that the Wallace Fund be an endowment fund, capable of supporting and sustaining
City Opera for generations to come.
The Parties

9. City Opera is a constituent part of Lincoln Center and is exempt from
federal income as an organization described in § 501(c)(3) of the Internal Revenue Code.
Organized in and under the laws of the State of New York, City Opera is a Type B not-for-profit
corporation, which is a type of corporation formed for charitable, educational, religious,
scientific, literary, or cultural purposes or the prevention of cruelty to children or animals. See
N.Y. Not-for-Profit Corporation Law Section 201(b).
| 10.  The Attorney General of the State of New York, in his capacity as the
representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating-in
or under the laws of the State of New York, is a necessary statutory party. EPTL § 8-1.1(f). As
noted above, the Attorney General has supplied an Affidavit of No Objection to the relief
requested in this Petition.

Jurisdiction and Venue

11.  This Court has jurisdiction over this proceeding because the parties are
located or have offices within the County and State of New York and because the matter

concerns the administration of charitable assets within the Court’s jurisdiction.

3244270v.1 09340000145



Factual Allegations

Background

Background of City Opera

12. City Opera was founded in 1943 with a mission to provide financially
accessible performances to a wide audience and to provide opera that reflects the company’s
commitment to excellence, innovative repertory choices and the development of American
opera. Originally a division of City Center for Music and Drama, Inc. (“CCMD”), City Opera
was incorporated as a separate entity in 1978.

13. City Opera has secured its status as a cultural and educational linchpin of
New York City through arts and education programs that are numerous, longstanding and highly
regarded.

14. City Opera’s Board of Directors consists of 37 voting members, drawn
from the business, arts and philanthropic communities in New York City, who serve on a
voluntary basis. Additionally, both the Mayor of the City of New York and the Commissioner of
Cultural Affairs of the City of New York serve ex officio on City Opera’s Board of Directors.
Representatives of the Mayor and the Commissioner attend Board meetings of City Opera.

The Transition Period

15. City Opera is a matter of months away from being part of a revitalized
Lincoln Center campus, now undergoing a $1 billion redevelopment that is slated for completion
in 2010 and is expected to make Lincoln Center an even greater draw than it already is for
audiences from throughout the region and the world.

16. City Opera is also months away from reaping the benefits of a newly

renovated opera house. City Opera was and 1s, along with New York City Ballet, Inc. (“City
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Ballet”), an “anchor company™ of the Koch Theater at Lincoln Center. The Koch Theater is
owned by New York City, which leases it to Lincoln Center, which in turn subleases it to
CCMD. The Koch Theater is made available to City Opera and City Ballet under a long-term
contractual relationship with CCMD in which City Opera and City Ballet are required to cover
virtually all the costs associated with operating and maintaining the theater.

17. It has long been a goal for City Opera to renovate the theater (formerly
known as the “New York State Theater”) in order to modernize the house and rectify perceived
acoustical shortcomings. In July 2008, the substantial commitment made by philanthropist
David H. Koch to CCMD, along with other funding, made this renovation possible.

18.  The renovations will upgrade the Koch Theater to the high-quality facility
City Opera has long needed, but they have prevented City Opera from performing in the theater
during its current 2008-2009 season. With only six major New York performances scheduled
this season (all of them at venues other than the Koch Theater), City Opera expects to earn less
than $320,000 from ticket sales this season, a vast decline from its usual figures (more than $13
million in the 2005-2006 and 2006-2007 seasons, nearly $12 million during 2007-2008). The
loss this season of City Opera’s home in the Koch Theater has had and continues to have a
profound impact on City Opera’s finances.

19. Moreover, this season’s lost revenue follows a period in which City
Opera’s finances were already stra;ined. Since the terrorist attacks on New York City on
September 11, 2001, City Opera has struggled to respond to the various challenges of lowered
attendance at cultural events and reduced donations, as well as long-term changes in tastes and
ticket-buying preferences. During the same period, by contrast, City Opera has seen escalating

fixed costs related to theater operations and labor, including union contracts — a not-insignificant

6
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burden considering that City Opera employs hundreds of people on a full- and part-time basis.
The presence of these fixed costs also meant that, when faced with this season’s lost ticket
revenue, City Opera could not mitigate the loss with a reduction in costs.

20. At the end of the 2006-2007 season, in an effort to build attendance,
attract new philanthropic support, and surmount these financial hurdles, City Opera engaged
Gerard Mortier as General Manager and Artistic Director and asked him to revitalize City
Opera’s programming beginning with the 2009-2010 season, and Mr. Mortier developed a
concept of large-scale transformation expected to catapult City Opera to a strong financial
position and restore City Opera to operating surpluses. However, in the spring and summer of
2008, just as Mr. Mortier’s planning for the 2009-2010 season began to take shape, world |
financial markets began to deteriorate, and by the fall of 2008, those markets were experiencing
unprecedented turmoil and steep declines. Thus, by the fall of 2008, City Opera faced a pair of
daunting challenges: a darkened theater (with its adverse effect on ticket revenues) and a
worldwide financial crisis (with the accompanying damage to the value of City Opera’s
endowment).'

21. This was the context in which City Opera made its first application for cy
pres relief with respect to the Wallace Fund. In that proceeding, City Opera secured this Court’s
permission to borrow $9,500,000 from the Wallace Fund to pay down indebtedness carried
forward from the financially disappc;inting 2007-2008 season and $8,020,000 to meet City
Opera’s immediate cash-flow needs. (The terms of the Court’s Order and City Opera’s

compliance with the Order are described in greater detail infra.) That relief has enabled City

In response to rapidly deteriorating financial markets and its own projected financial needs, City
Opera decided in October 2008 to move all its investments to cash in order to insulate itself from
further market deterioration.
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Opera to meet its financial obligations since October 2008, but it is not sufficient to enable City
Opera to complete the current fiscal year (which ends on June 30;'2009) or commence the next
fiscal year in a sustainable financial position.

22. Significantly, the world financial situation continued to deteriorate after
the Oct. 28, 2008 Order. The changing global economy led the Board to reevaluate the
feasibility of achieving Mr. Mortier’s vision, which would have required an annual budget of
$60 million (nearly twice City Opera’s customary budget), and to conclude that such a budget
was no longer sustainable. Even though City Opera had dedicated itself in 2007 to a financial
model based on the compelling vision of its new leader and had pursued that strategy for much
0f 2008, it was becoming clear as the year drew to a close that the rapid growth required by his
vision was not sustainable and that transformation would have to take some other form.
Accordingly, it was announced in November 2008 that Mr. Mortier would step down, that a new
(and leaner) financial model would be developed, and that a new leader would be chosen and
given a mandate to present an artistically exciting season within substantially reduced financial
parameters. Those new financial parameters, and the accompanying strategic plan for City
Opera, are described infra. On March 12, 2009, the Board adopted a resolution authorizing the
submission of this Petition. See President’s Certificate, attached as Exhibit B, Schau Aff.

The Wallace Fund

The Wallace Philanthropies

23. Lila Acheson and DeWitt Wallace, the founders of Reader’s Digest, were
enthusiastic patrons of the arts, culture and education in New York City. Two foundations that
they created, the Lila Wallace-Reader’s Digest Fund and the DeWitt Wallace-Reader’s Digest
Fund (the “LW and DW Funds”), made multi-million-dollar grants to a series of smaller
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organizations designed to provide support for a number of New York institutions, including
Lincoln Center. In 1982 the Lila Acheson and DeWitt Wallace Fund for Lincoln Center
(“WFLC”), a Type B New York not-for-profit corporation, was recognized as a tax-exempt
supporting organization of City Opefa and other Lincoln Center constituents.

24. Under WFLC’s Certificate of Incorporation, its purpose was very broad:
it was “exclusively for the benefit of the constituent companies of Lincoln Center.” See
Exhibit C, Schau Aff. Those companies (hereinafter, the “WFLC Recipients”) are City Opera,
City Ballet, the Metropolitan Opera Association, Inc., the Chamber Music Society of Lincoln
Center, Inc., the Vivian Beaumont Theater, Inc. (now Lincoln Center Theater, Inc.), and the
Philharmonic-Symphony Society of New York, Inc. (commonly known as the New York
Philharmonic).

The WFLC Agreements

25.  Under a series of agreements (the “WFLC Agreements”), the LW and DW
Funds and another fund called the Lakeview Fund, Inc. absolutely and irrevocably transferred
large blocks of Reader’s Digest Association, Inc. (“Reader’s Digest”) stock to WFLC. Each
agreement recited that “DeWitt Wallace ... and Lila Wallace have long supported the various
companies associated with Lincoln Center.” Exhibit D, Schau Aff. The WFLC Agreements
expressed the wish (but not the requirement) that the income from the donated property be
divided into 48 parts and allocated pursﬁant to a formula among City Opera and the other
constituents, to support new works or performances (by implication excluding capital
expenditures and general operational overhead). The City Opera share was nine parts out of 48.

26.  Under the terms of the agreements, the LW and DW Funds gave the
WFLC the power to vary the allocation specified in the WFLC Agreements and, impliedly, the
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power even to exclude any one or more of the WFLC Recipients (though City Opera’s share was
in fact never altered from the 9/48 share specified). The WFLC Agreements are silent about
WFLC’s power to expend amounts other than income and make no reference to the assets being
held as an “endowment.” WFLC therefore had an implied power to distribute or spend all of the
assets if it so chose. Significantly, then, the assets held by WFLC were not given to it as an
endowment.

27.  Eventually, WFLC determined that it would be appropriate to distribute its
remaining assets, wind up its affairs and dissolve. The move was designed in part to enable the
intended charitable beneficiaries (e.g., City Opera) to act independently in deciding whether and
to what extent the retention of the Reader’s Digest stock continued to be appropriate or desirable.

28. Effective as of April 30,2001, WFLC entered into an agreement (the
“Wallace Agreement”) with City Opera and the other WFLC Recipients. Exhibit E, Schau Aff.
WEFLC subsequently distributed all of its remaining assets to the WFLC Recipients, in shares
corresponding to those specified in the WFLC Agreements (e.g., 9/48ths to City Opera), and on
December 18, 2001, WFLC dissolved, with the approval of the New York County Supreme
Court. See Schau Aff., Exhibit C,

Thc Wallace Agreement

29. The Wallace Agreement recites, among other things, that WFLC’s assets
had grown from approximately $34 millioﬁ to more than $359 million and that WFLC had
authorized grants of approximately $186 million to the WFLC Recipients to support “new works,
or new productions or new performances or to underwrite touring of new productions or
repertory, or to support educational or audience outreach programs.”

30.  The Wallace Agreement further recites that “over the past 18 years” the
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WFLC Recipients “have demonstrated appropriate sensitivity and commitment to the interests of
Lila Acheson and DeWitt Wallace” and that each of them “is institutionally strong and capable
of directly managing the assets that are proposed to be transferred to it upon the dissolution” of
WFLC.

31.  Under the Wallace Agreement, no charity is granted any supervisory or
oversight role with respect to the administration of the Wallace Fund, nor does the Wallace
Agreement contain any reversionary interest or “gift over” if its terms cannot be fulfilled.

32.  The Wallace Agreement has four primary aspects (applicable to each
WFLC Recipient with respect to its own Wallace Fund, but described here only with reference to
City Opera):

(a) City Opera must maintain the Wallace Fund “in perpetuity as an

endowment fund to be known as the Lila Acheson and DeWitt Wallace Endowment
Fund” (i.e., the fund referred to in this petition as the “Wallace Fund”). Paragraph B,

Wallace Agreement.

(b) “The annual spending from the [Wallace Fund] shall be determined by
[City Opera.]” In making this determination concerning annual spending, which is
referred to as the “Annual Contribution,” City Opera agrees to “apply a spending policy,
as approved by [its Board], to the [nglace Fund] in no greater percentage and in the
same manner as such spending policy is applied to [its] other endowment funds.”
However, application of the spending policy may reduce the value of the Wallace Fund to
an amount below its “Original Fair Market Value ... in which case the [City Opera] shall
have no obligation to restore the [Wallace Fund] to such Original Fair Market Value”

(emphasis added). Paragraph C, Wallace Agreement.
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(c) Annual Contributions drawn from the Wallace Fund must be used to
support “new works or new productions or new performances, or to underwrite touring of
new productions or repertory, or to support educational or audience outreach programs.”
If those priority needs are met, City Opera may also use the Annual Contribution “for
other priority needs” (e.g., capital expenditures, security, ushers, and maintenance).

Paragraph E, Wallace Agreement.

(d) In certain special circumstances, City Opera is also permitted to draw
down amounts known as “Special Contributions.” Special Contributions may be made
only for “Special Projects” (a term defined to include only new works, new productions
or new performances; touring of new productions or repertory; and educational or
audience outreach programs), only on approval of two-thirds of the full Board upon a
determination that an “extraordinary need” exists that cannot be readily satisfied out of
other resources available to City Opera,.and only if there are other resources that can be
applied toward the Special Project which are in the aggregate equal to at least twice the
amount to be applied from the Wallace Fund. Special Contributions may not reduce the
value of the endowment below 80% of its Original Fair Market Value, and the aggregate
of Special Contributions may not exceed 20% of the fair market value of the Wallace
Fund on the date when the Board approves the withdrawal. Paragraph D, Wallace

Agreement.

33. Under New York law, the amount known as the “historic dollar value” of

an endowment, which is broadly speaking the amount of contributions to the endowment, may
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not be expended without judicial approval where a donor is unavailable to give permission.2 N-
PCL § 513(c). By contrast, the appreciation in excess of the historic dollar valuc of an
endowment fund is available for expenditure, absent an express limitation by the donor. As the
above-cited provisions of the Wallace Agreement illustrate, the Wallace Fund is more flexible
than a traditional endowment because the Wallace Agreement contains two provisions expressly
contemplating expenditures that dip into the Wallace Fund’s “Original Fair Market Value” (a
term that functions within the Wallace Agreement as the equivalent of the statutory term
“historic dollar value”).

34.  When the Wallace Agreement took effect, in April 2001, City Opera was
operating at a surplus and was nearing the end of an eighth consecutive season of financial
stability. Neither WFLC nor City Opera could have foreseen the many things that then
happened: the terrorist attacks of September 11, 2001, the economic downturn which hit New
York City, and systemic changes in tastes and ticket-buying preferences in New York — all of
which significantly slowed ticket sales and adversely affected donations. Neither WFLC nor
City Opera could have predicted the extent to which escalation of fixed costs related to labor
generally and union contracts in particular would increasingly burden City Opera’s finances.
Neither WFLC nor City Opera could have predicted that City Opera’s home in the New York
Koch Theater would be closed for renovations throughout the 2008-2009 season and for a
portion of the 2009-2010 season, thereby depletir;g ticket revenues and hampering fundraising.

Finally, neither WFLC nor City Opera could have predicted that, beginning in September 2008,

The “historic dollar value” of an endowment fund is the “aggregate fair market value in dollars of
(i) an endowment fund at the time it became an endowment fund, (ii) each subsequent donation to
the fund at the time it was made, and (iii) each accumulation made pursuant to a direction in the
applicable gift instrument at the time the accumulation is added to the fund. The determination of
historic dollar value made in good faith by the corporation is conclusive.” N-PCL § 103(a)(16).
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at a pivotal point in City Opera’s history, world financial markets would experience
unprecedented turbulence and experience declines that have shrunk the value of its investments
and dampened prospects for donors.

35.  Asof October 10, 2008, which was shortly before Petitioner filed its first
Petition with the Court, the value of the Wallace Fund stood at $27,076,687, as against a starting
value of $51,571,025 in 2001. At that time, the Wallace Fund represented approximately 80% of
City Operﬁ’s endowment, whose other funds were insufficient to meet City Opera’s needs and
were subject (and continue to be subject) to donor-imposed restrictions preventing withdrawal of
those funds (except in some cases on an interim basis). Due to the limitations imposed by the
Special Contributions provision of the Wallace Agreement, City Opera was at the time (and still
1s) barred from drawing further Special Contributions from the Wallace Fund. With only the
Annual Contribution available to City Opera, it could draw from the Wallace Fund only to the
limited extent of its current endowment spending policy, or 5.5% per year. That was (and still is)
simply not enough for Petitioner to meet its operating needs.

Oct. 28, 2008 Order and City Opera’s Compliance with the Order

36. On October 28, 2008, the Court granted cy pres relief and issued the Order
permitting City Opera to borrow $17,520,000 from the Wallace Fund, of which $9,500,000 was
to pay down Petitioner’s indebtedness and $8,020,000 was to fund cash-flow needs. See
Exhibit A, Schau Aff. As of February 28, 2009, thé Wallace Fund, having been debited by some
of the borrowings permitted by the Oct. 28, 2008 Order, had an estimated value of $12,432,447.
Of the $8,020,000 in borrowing capacity authorized for 2008-2009 under the Oct. 28, 2008
Order, $2,620,785 of borrowing capacity remained as of February 28, 2009, all of which is
expected to be drawn down on or about April 8, 2009.
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37.  The Order imposed a varicty of conditions on City Opera’s withdrawals
from the Wallace Fund. Additionally, the Order obligated City Opera to restore to the Wallace
Fund the net amounts borrowed, and to restore the Wallace Fund to at least eighty percent of its
historic dollar value, to the extent City Opera has net {inancial resources that may prudently be
used for that purpose consistent with the legal restrictions on the use of such resources. The
Order also required City Opera to take specific steps pertaining to management and planning:

(a) development of a viable financial plan, in consultation with an independent financial advisor,
to be retained subject to the approval of the Attorney General; (b) evaluation by the Board of
Directors of the effectiveness of City Opera’s governance, financial and risk management,
investment management policies, and systems of internal controls and, following consultation
with the Attorney General, adoption of appropriate enhancements to these systems and practices;
and (c) designation or retention of qualified individuals or firms to perform the roles and
functions of chief executive, internal auditor, and chief financial officer.

38.  In accordance with the Order, City Opera borrowed $9,479,214.94 from
the Wallace Fund on or about October 30, 2008 and used those funds for the purpose stipulated
in the Order (i.e., to pay down indebtedness (including interest) incurred in respect of the 2007-
2008 fiscal year). Between the date of the Order and February 28, 2009, City Opera borrowed an
additional $5,420,000 from the Wallace Fund fn order to fund cash-flow needs through that date.
City Opera anticipates expending the remainder of thé $8,020,000 in current borrowing capacity
on or about April 8, 2009. Accordingly, it is critical to City Opera that the relief sought in this
Petition be granted expeditiously.

39.  Notably, despite the challenging economic climate, City Opera’s donors

have rallied to help the struggling organization; as a result, donations in the final quarter of
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calendar 2008 ¢xceeded cash-flow projections, and City Opera projects that individual giving
will remain consistent with 2007-2008. That show of donor support, together with careful cash-
flow management and cost savings occasioned by the decision not to pursuc Mr. Mortier's plans,
have enabled City Opera to improve its cash-flow situation and draw down the Wallace Fund
more slowly than City Opera had originally projected. City Opera’s decision last October to
switch its investments from equity to cash has also helped City Opera stabilize its finances, even
as world markets have continued to deteriorate. anetheless, as anticipated, the $8,020,000 of
borrowing permitted by the Order is not sufficient to enable City Opera to reach the end of its
current fiscal year or commence its next fiscal year with adequate resources.’
40. In accordance with the requirements of the Oct. 28, 2008 Order, City
Opera has:
(a) Enlisted Michael M. Kaiser, the President of the John F. Kennedy Center
for the Performing Arts, Inc., Washington, D.C., as its independent financial advisor, an

appointment that was approved by the Attorney General;*

In order to cover its cash-flow needs during October 2008 and before it obtained this Court’s
Oct. 28, 2008 Order, City Opera exercised its right to borrow $1.4 million from one of its other
endowment funds, known as the “Air Rights Endowment.” The restrictions on the Air Rights
Endowment are set forth in an agreement with the City of New York. The governing agreement
confers on City Opera the right to borrow from the Air Rights Endowment under certain
circumstances, provided that the borrowing is repaid by the end of the fiscal year in which it
occurs (i.e., by June 30,2009). Although City Opera stated in its prior Petition that it would use
the borrowing permitted in the Oct. 28, 2008 Order to repay the Air Rights Endowment, doing so
out of the cash currently available to City Opera would result in cash-flow disruptions. Following
consultation with the City of New York, City Opera has concluded that repayment of the Air
Rights Endowment should therefore be deferred until the end of the current fiscal year.
Accordingly, it is City Opera’s intention, if the relief requested in this Petition is granted, to use a
portion of that relief to repay the Air Rights Endowment.

A copy of Mr. Kaiser’s resume is attached to the Schau Affidavit as Exhibit F. Mr. Kaiser is
famed for his role in turning around the financial and artistic fortunes of several organizations,
including the Alvin Ailey Dance Company in New York and the Royal Opera House at Covent
Garden in London, England. He is the author of a recent book on this topic, entitled The Art of
the Turn-Around. Mr. Kaiser has provided these services without compensation from City Opera.
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(b) Hired George Steel, the General Director of the Dallas (Texas) Opera, as

. N .. . 5
its new General Manager and Artistic Director;

(c) Engaged in a search process to identify a permanent Chief Financial
Officer (“CFQO”), with the functions of CFO now being performed on an interim basis by

a budget manager who succeeded the prior CFO, who has since taken a new job;°

(d) Engaged the law firm Weil Gotshal & Manges LLP to evaluate the

effectiveness of City Opera’s governance;’

(e) Designated the accounting firm of J.H. Cohn LLP to serve as City Opera’s

out-sourced internal auditor; and

® Submitted to the Attorney General a financial plan, which included a
strategic plan, financial statement information for recent fiscal years and pro forma
projections for the current fiscal year (2008-2009), the next two fiscal years (2009-2010

and 2010-2011), and a pro forma cash-flow statement for 2008-2009.

4]. In connection with securing the Attorney General’s Affidavit of No
Objection to this Petition, City Opera has since submitted updated versions of the reports described
in the preceding paragraph and supplied the Attorney General with a pro forma cash-flow
statement for the 2009-2010 fiscal year and a set of contingency plans for 2009-2010 cash-flows.

42, City Opera’s financial and strategic plan, its pro forma projections for the

5 A copy of Mr. Steel’s resume is attached to the Schau Affidavit as Exhibit G.

Mr. Steel has commenced the search for the individual who will serve in this capacity. To help
ensure operational efficiency, it is anticipated that the individual will have a broader mandate
than finance, perform the functions of both Chief Financial Officer and Chief Operating Officer,
and bear the title of Vice President for Finance and Administration.

This project is under way.
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current fiscal year, the next two fiscal years, its pro forma cash-flow statement for 2008-2009, the
updated versions of those reports, a pro forma cash-flow statement for the 2009-2010 fiscal year
and the set of contingency plans for 2009-2010 cash-flows were prepared by City Opera in
consultation with Michael M. Kaiser as the independent financial advisor to City Opera. Mr.
Kaiser’s Affidavit concerning his work as financial advisor, dated March 31, 2009, is filed herein.’

City Opera’s Strategic Plan

43.  As part of the strategic planning process in which City Opera has engaged
since the Oct. 28, 2008 Order, City Opera has determined that, in the current economic
environment, it must become a more flexible and somewhat smaller organization in order to be a
sustainable cultural enterprise. While plans made in 2006 and early 2007 (before
the global economy began to deteriorate) had envisioned institutional transformation through
Mr. Mortier’s singular vision, necessarily accompanied by a signiﬁéant escalation of budgets and
fundraising, the state of the world economy since September 2008 has forced City Opera to
adopt a new and leaner financial strategy. This strategy is predicated on strong, flexible
leadership possessed of an undiminished commitment to City Opera’s core artistic values:
championing new works, reviving significant American operas and 19" -20" century operas,
rediscovering baroque and early classical works, producing visionary productions of the standard
repertoire, and launching the careers of talented American singers. City Opera will also continue
to provide high-quality performances at reasonable prices aﬁd will redouble its efforts to invest
in important educational projects, freed of some of the cost pressures it has faced in the past.
The attainment of those goals requires specific strategies, which are outlined infra.

44.  City Opera plans to reduce its annual operating budget to the range of
$30 million to $35 million annually (down from $38 million to $43 million or more in recent
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seasons but slightly more than the budget for the transitional year of 2009-2010). Based on its
consultations with Mr. Kaiser and a review of the organization’s fundraising history and its
capacity for ticket sales, City Opera has concluded that $30 million to $35 million annual
budgets provide parameters that will be reasonable and sustainable for the foreseeable future,

45. By hiring a new top executive, City Opera has already accomplished a
core element of its strategic plan. City Opera has directed its new leader, George Steel, to
undertake, on an expedited basis, an array of strategic priorities: developing 2009-2010 and
2010-2011 seasons that are within City Opera’s new budget limits (see prior paragraph),
ensuring that the programming for these seasons creates a distinct identity for City Opera,
reconfiguring City Opera’s cost structure, implementing a bold new marketing initiative
(discussed infra), and strengthening City Opera’s fundraising (also discussed infra).

46.  City Opera plans to increase the size and engagement of its Board (e.g., by
empowering Board members to participate in strategy development for relevant aspects of
operations such as marketing and fundraising). The Nominatiﬁg and Governance Committee of
the Board has been tasked with this responsibility.

47.  City Opera plans to launch a new type of marketing effort: institutional
marketing. This marketing effort will be aimed at creating awareness of City Opera as an
important cultural and educational institution — an institution with a unique and valuable purpose,
an institution that deserves to be sustained by the philanthropi‘c community. City Opera has
never before had an institutional marketing program, having in the past relied primarily on
marketing related to the sale of opera tickets. Obviously, City Opera will continue to market
tickets to its performances.

48.  City Opera plans to develop special events related to the re-opening of the
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Koch Theater. Those events (which will be developed under Mr. Steel’s direction) will be
designed to heighten the organization’s profile, attract curious new audiences, and solidify City
Opera’s valued relationships with loyal donors and ticket buyers.

49.  City Opera plans to increase the visibility of its educational programs.
This effort will aid City Opera in the effort to attract donors, including donors who may be
willing to support education but may not be willing to support performances or productions.

50.  To reduce the size of its operations, City Opera plans to reduce the number
of performances it presents each year by approximately 35% — from approximately 115 in prior
seasons to only 37 during the transitional 2009-2010 season (when the Koch Theater is not even
available for the first two months of the season) to approximately 75 performances in 2010-2011.
City Opera views approximately 75 performances per year to be sustainable over the longer
term. Obviously, labor and other costs will also be decreased in the transition to a leaner City
Opera.

51 City Opera is developing a special fundraising initiative designed to attract
“new” gifts — that is, a program designed (a) to encourage existing donors to increase their giving
and (b) to attrac‘t first-time donors to City Opera. “Challenge grants” are frequently used in this
type of fundraising initiative, so that new donors are able to leverage the value of their gifts.

One goal of this program, of course, will be attract new donors who will remain for many years
as part of the City Opera family of donors.

52. City Opera views the restoration of its endowment as a critical element in
its ability to survive and thrive in the long term. Accordingly, City Opera plans to launch an
endowment fundraising campaign. This campaign ~ which is closely linked to the institutional

marketing campaign described above — will enhance and hasten City Opera’s ability to replenish

20

3244270v.1 09340000161



the amounts it has already borrowed from the Wallace Fund and the additional amount that it
seeks to borrow in this Petition. In addition. City Opera has established a benchmark that
budgets beginning in 2010-2011 aspire to ¢nable the restoration of at least $2 million annually to
the Wallace Fund, until it is restored at least to the level required by the Oct. 28, 2008 Order.
City Opera’s Financial Plan

53.  Closely linked to City Opera’s strategic plan is a financial plan that
quickly restores City Opera to operating surpluses.' Mr. Kaiser has advised the Board that City
Opera must achieve “steady state,” meaning balanced budgets and a size compatible with long-
term financial health, in order to be a sustainable organization. Mr. Kaiser has concluded, based
on his analysis, that City Opera cannot achieve steady state immediately but could do so in fairly
short order. For this to work, Mr. Kaiser has advised, City Opera must weather the balance of its
current fiscal year (2008-2009), use the critical year of transition (2009-2010) to improve
fundraising and redefine itself as a lean but artistically excellent opera company, and begin to
operaté in its new steady state in the year after that (2010-2011). Hence, the financial plan
(which has been developed in consultation with Mr. Kaiser and has been presented to the
Attorney General for his review) anticipates that both 2008-2009 and 2009-2010 will be
transitional years in which a deficit will remain. However, once the elements of the strategic
plan are in place, the financial plan projects an operating surplus of more than $1.1 million for
2010-2011. Furthermore, based on City Opera’s projected cash-ﬂéws for 2009-2010 and 2010-
2011, City Opera projects it will be able to restore as much as $2,000,000 to the Wallace Fund
by the end of 2009-2010 — and annually thereafter until the Wallace Fund is restored to the level
required by the Oct. 28, 2008 Order.

54.  One key element of the financial plan is the dramatic reduction in
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production-related expenses occasioned by the reduction in the number of performances. A
significant expense reduction will help City Opera “night size” itself and achieve sustainability.

55. City Opera projects that its special fundraising initiative aimed at adding
new donors, described in § 51, will contribute as much as $7 million of new donations in 2009-
2010 and another $2 million or more in 2010-2011. This initiative, which is in addition to City
Opera’s traditional fundraising efforts, will play an important role not only in meeting the cash-
flow needs of 2009-2010 and 2010-2011 but also in attracting a larger base of donors and
achiéving and maintaining a higher baseline for contributions in 2010-2011 and beyond. By
2010-2011, City Opera projects its baseline for contributions will have advanced significantly
from $14 million annually (where it has been for a n@ber of years).

56. City Opera’s objective in presenting this Petition is to obtain relief that
will enable it to bridge the gap between where it is today and where it plans to be by the time it
can achieve steady state in 2010-2011. As a result of the lost ticket sales during 2008-2009 and,
to a lesser degree, the impact of the world financial downturn on contributions (particularly
corporate contributions), City Opera simply does not have the cash it needs to complete the
2008-2009 fiscal year or commence the 2009-2010 fiscal year on a firm financial footing. This
situation was anticipated when City Opera first came before this Court in October 2008, and it
has indeed come to pass. In order for City Opera to weather this unavoidable period of
transition, City Opera seeks the ability to borrow up to $6,600,000 rriore from the Wallace Fund.
Petitioner projects that that amount of borrowing, together with the amounts City Opera already °
has permission to borrow from the Wallace Fund, will enable City Opera to continue operations
for the balance of 2008-2009 and the early part of 2009-2010. The remaining balance of the

Wallace Fund, after the draw-down of the requested $6,600,000 in additional borrowings, is
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projected to be approximately $3,000,000.

57.  In2009-2010, City Opera will begin to experience some of the benetits of
its strategic plan and, in addition, expects.to receive a reimbursement from the Koch Theater
capital campaign designed to compensate City Opera for at least a portion of the ticket revenues
it has lost on account of the renovation. These developments, together with the relief requested
in this Petition, will enable City Opera to present a 2009-2010 season in the freshly renovated
Koch Theater, continue with the implementation of the strategic plan outlined above, begin to
rebuild its endowment, and achieve steady-state operations by 2010-2011.

58.  Even as City Opera has experienced a financially challenging period, the
venerable company has many valuable assets:

(a) A loyal audience devoted to the mission of the organization;

(b) Y\ loyal donor base that has continued to contribute to City Opera even in a
financially turbulent year when the organization was unable to present a single

performance in its home at Lincoln Center;
(c) A warehouse of sets and costumes for important and diverse productions;

(d) A prominent location at the heart of the most important cultural campus in

the world, which is on the verge of completing a historic redevelopment; and
(e) The imminent opening of a newly renovated theater.

59.  These abundant assets are coupled with a fresh and detailed strategic and
financial plan developed in consultation with Michael Kaiser, one of the world’s pre-eminent
performing arts executives. Now, under the leadership of the dynamic and resourceful

George Steel, City Opera is poised to survive this transition period and emerge by 2010-2011 as
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an enduring and financially sustainable cultural enterprise. For this plan to be realized, however,
it is critical that City Opera obtain the relief it seeks in this Petition.

CAUSE OF ACTION

60. Petitioner repeats and re-alleges paragraphs 1 through 59 above as if fully
set forth herein.
61. The names, addresses and interests of all persons required to be cited

hereunder are as follows:

Name and Address Nature of Interest
Relationship
Attorney General 120 Broadway Statutory representative of
New York City, NY 10271 ultimate charitable
beneficiaries

All of the above-named persons are of full age and sound mind.

62. There are no persons interested in this proceeding other than those
hereinabove mentioned.

63.  No prior application has been made to this or any other court for the relief
herein requestcd. Although Petitioner obtained cy pres relief with respect to the Wallace Fund,
by Order of this Court dated October 28, 2008, the request for relief contained in this Petition is
in addition to, and as such separate and apart from, the request that was granted in that Order.

64. Section 8-1.1(c) of the New York Estates, Powers and Trusts Law states in
relevant part that:

[Wlhenever it appears to [the] court that circumstances have so

changed since the execution of an instrument making a disposition

for religious, charitable, educational or benevolent purposes as to

render impracticable or impossible a literal compliance with the

terms of such disposition, the court may...make an order or decree
directing that such disposition be administered and applied in such
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manner as in the judgment of the court will most effectively
accomplish its general purposes, free from any specific restriction,
limitation or direction contained therein.. ..

65. In view of Petitioner’s financial situation, Petitioner respectfully requests
that the Court exercise its equitable power to administer cy pres relief and grant City Opera the
right to borrow an additional $6,600,000 from the Wallace Fund in order to fund its cash-flow
needs during its 2008-2009 fiscal year and its 2009-2010 fiscal year and direct City Opera to
restore to the Wallace Fund the net amounts so borrowed from it as City Opera has net financial
resources that may be prudently used for that purpose consistent with the legal restrictions on the
use of such resources. The right to borrow from and the obligation to restore amounts to the
Wallace Fund arising by reason of this Petition will be in addition to (and not in lieu of) the rights
and obligations of City ‘Opera under the Oct. 28, 2008 Order, which rights and obligations will
continue until exercised or performed, as the case may be.

66. The Attorney General of the State of New York has submitted an Affidavit
of No Objection with respect to the relief sought herein.

WHEREFORE, the Petitioner respectfully prays that this Court declare that
Petitioner is entitled to cy pres relief pursuant to Section 8-1.1(c) of the New York Estates,

Powers and Trusts Law and in furtherance of such cy pres relief:

(a) Direct that Petitioner may borrow from the Wallace Eund (in addition to
those amounts which Petitioner may expend pursuant to the terms of the Wallace
Agreement and applicable law and the amounts it may borrow pursuant to the Order of
this Court dated October 28, 2008) up to $6,600,000 in order to fund its cash-flow needs

during its 2008-2009 fiscal year and its 2009-2010 fiscal year.
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(b) Direct that in addition to fulfilling its obligations under the October 28,
2008 Order, Petitioner restore to the Wallace Fund the net amounts borrowed from it
pursuant to paragraph (a) as Petitioner has net financial resources that may be prudently

used for that purpose consistent with the legal restrictions on the use of such resources.

(c) Direct that Petitioner submit a written annual report to the Attorney
General of the State of New York (the “Attorney General”) within six months after the
close of each fiscal year of Petitioner ending on or after Junc 30, 2009 concerning the
extent, if any, to which Petitioner, whether through contributions, accumulation of
income, or capital appreciation, has during such fiscal year restored the value of the
Wallace Fund as required by this Order and the Order of this Court dated
October 28, 2008, such obligation to continue until such time as Petitioner can report that

it has restored the amounts required by paragraph (b) and the October 28, 2008 Order.

(d) Direct that Petitioner’s senior management provide to the Board of
Directors or the Executive Committee of the Board of Directors a written report, not less
oftcn than once a month, conceming variances from the budget for the 2009-2010 fiscal
year as such budget is in effect (and approved by the Board of Directors or the Executive

Committee) from time to time.

(e) Direct that Petitioner’s senior management provide to the Board of
Directors or the Executive Committee of the Board of Directors, not less often than once
every two weeks, an updated written cash-flow projection for the balance of the 2008-

2009 fiscal year and for the 2009-2010 fiscal year.
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H Direct that Petitioner for the balance of the 2008-2009 fiscal year and for
the 2009-2010 fiscal year report periodically, but in no event less frequently than once a
montbh, to an independent financial advisor concerning the strategic plan and financial
plan that was previously developed in consultation with independent financial advisor
Michael M. Kaiser, for the purpose of reviewing budget variances with the advisor,
obtaining the advisor’s assessment of the continued viability of such strategic plan and
financial plan, and identifying alternative courses of action as warranted. The advisor
retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be
another individual selected by Petitioner and approved by the Attorney General (such

approval not to be unreasonably withheld).

(2) Direct that Petitioner’s Board of Directors continue the on-going
evaluation of the effectiveness of Petitioner’s governance, financial and risk
management, investment management policies practices, and systems of internal controls
and, following consultation with the Attorney General, adopt appropriate enhancements

thereto.

(h) Direct that Petitioner designate or retain a qualified individual to perform

the roles and functions of chief financial officer.

(i) Direct that Petitioner for the balance of the 2008-2009 fiscal year and for
the 2009-2010 fiscal year report periodically, but not less often than once per calendar
quarter, to'the Attorney General concerning its compliance with the terms of this Qrder
and its projections concerning its anticipated ability to restore amounts to the Wallace

Fund in accordance with this Order and the Order of this Court dated October 28, 2008.
27
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() Grant such further relief as the Court may deem just and proper.

New York, NY
April 9, 2009

PATTERSON BELKNAP WEBB & TYLER LLP

Andrew D. Scha%

1133 Avenue of the Americas
New York, New York 10036
(212) 336-2000

Attorneys for Petitioner’
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VERIFICATION

STATE OF NEW YORK )
oSS,
COUNTY OF NEW YORK )

The undersigned, George Steel, the General Manager and Artistic Director of
New York City Opera, Inc., the petitioner named in the foregoing petition, being duly sworn,
deposes and says that I have read the foregoing petition and know the contents thereof; and that
the same is true of my own knowledge, except as to the matters therein stated to be allcged on

information and belief, and that as to those matters I belieyg them to be true. %

Sworn to before me this
§" day of Apn

Notary Pulsﬁz/
OLGA AGARKOVA
Notary Public - State of New York
No. 01466155148
Qualified in Kings County
*y Commission Ernion iwnvimber 6, 2010
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Index No.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.,

Petitioner,

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of New
York.

PETITION

Patterson Belknap Webb & Tyleruip
Attorneys for Petitioner

1133 Avenue of the Americas
New York, New York 10036-6710
Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of ;

NEW YORK CITY OPERA, INC., . CERTIFICATION PURSUANT TO
22 NYCRR § 130-1.1a(b)

Petitioner,

Index No.

For cy pres relief pursuant to Section 8-1.1(c) of the:

Estates, Powers and Trusts Law of the State of

New York.

I hereby certify pursuant to 22 NYCRR § 130-1.1a(b) that, to the best of my
knowledge, information and belief, formed after an inquiry reasonable under the circumstances,
the presentation of the papers listed below or the contentions therein are not frivolous as defined

in 22 NYCRR § 130-1.1(c):

Dated: New York, New York
April 9, 2009

LUz

Signature

ANDREW D. SCHAU

PATTERSON BELKNAP WEBB & TYLER LLP
1133 Avenue of the Americas

New York, New York 10036

(212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

X
In the Matter of the Application of :
NEW YORK CITY OPERA, INC.

AFFIDAVIT OF ANDREW D.
: SCHAU IN SUPPORT OF
Petitioner, : APPLICATION FOR

:  EMERGENCY RELIEF
For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of : - Index No.
New York. :

X
STATE OF NEW YORK )

SS.

COUNTY OF NEW YORK )

ANDREW D. SCHAU, being duly sworn, deposes and says:

1~. I am a partner in the firm of Patterson Belknap Webb & Tyler LLP,
attorneys for Petitioner, the New York City Opera, Inc. [ make this affidavit in support of
Petitioner’s emergency request for cy pres relief pursuant to Section 8-1.1(c) of the New York
Estates, Powers and Trusts Law. In particular, as set forth in the Verified Petition, Petitioner seeks
leave to borrow a portion of its endowment funds in order to meet its current and continuing
obligations to its employees and creditors. [ have familiarized myself with Petitioner’s current
cash-flow situation and make this affidavit on that basis.

2. Petitioner is facing a serious financial emergency. Unless it is permitted
by Court Order to borrow certain endowment funds as set forth in its prayer'fo;' relief, Pgtitioner
anticipates that it likely will not have adequate financial resources to meet its payroll and |

other obligations as of May 6, 2009. If Petitioner is unable to meet the May 6 payroll, it must be

09340000174
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in a position to so inform its employees at the earliest possible date. Accordingly, Petitioner

respectfully requests that this Court grant its request for cy pres relief no later than April 22,

and if not on that date, on the earliest date thereafter as is possible. The Attorney General of the

State of New York is the only other interested party in this proceeding and does not object to the

cmergency relief sought herein.

3.

In its Verified Petition, Petitioner seeks the ability (under the principle of

cy pres pursuant to N.Y. Estates, Powers & Trusts Law Section 8-1.1(c)) to withdraw otherwise

restricted funds from an endowment fund more fully described in the Verified Petition and referred

to therein as the “Wallace Fund.” In particular, Petitioner seeks relief:

(a)

(b)

(©)

(d

INVOCO1 324407 7v

Directing that Petitioner may borrow from the Wallace Fund (in addition
to those amounts which Petitioner may expend pursuant to the terms of the
Wallace Agreement and applicable law and the amounts it may borrow
pursuant to the Order of this Court dated October 28, 2008) up to
$6,600,000 in order to fund its cash-flow needs during its 2008-2009 fiscal
year and its 2009-2010 fiscal year;

Directing that in addition to the fulfilling its obligations under the Oct. 28,
2008 Order, Petitioner restore to the Wallace Fund the net amounts
borrowed from it pursuant to paragraph (a) as Petitioner has net financial
resources that may be prudently used for that purpose consistent with the
legal restrictions on the use of such resources;

Directing that Petitioner submit a written annual report to the Attorney
General of the State of New York (the “Attorney General) within six
months after the close of each fiscal year of Petitioner ending on or after
June 30, 2009 concerning the extent, if any, to which Petitioner, whether
through contributions, accumulation of income, or capital appreciation,
has during such fiscal year restored the value of the Wallace Fund as
required by this Order and the Order of this Court dated October 28, 2008,
such obligation to continue until such time as Petitioner can report that it
has restored the amounts required by paragraph (b) and the October 28,
2008 Order;

Directing that Petitioner’s senior management provide to the Board of
Directors or the Executive Committee of the Board of Directors a written
report, not less often than once a month, concerning variances from the
budget for the 2009-2010 fiscal year as such budget is in effect (and
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(¢)

(f)

(8

(h)

)

€);
4.

approved by the Board of Directors or the Executive Committee) from
time to time;

Directing that Petitioner’s senior management provide to the Board of
Directors or the Executive Committee of the Board of Directors, not less
often than once every two weeks, an updated written cash-flow projection
for the balance of the 2008-2009 fiscal year and for the 2009-2010 fiscal

year;

Directing that Petitioner for the balance of the 2008-2009 fiscal year and
for the 2009-2010 fiscal year report periodically, but in no event less
frequently than once a month, to an independent financial advisor
concerning the strategic plan and financial plan that was previously
developed in consultation with independent financial advisor Michael M.
Kaiser, for the purpose of reviewing budget variances with the advisor,
obtaining the advisor’s assessment of the continued viability of such
strategic plan and financial plan, and identifying alternative courses of
action as warranted. The advisor retained for such purpose may continue
to be Michael M. Kaiser or, alternatively, shall be another individual
selected by Petitioner and approved by the Attorney General (such
approval not to be unreasonably withheld);

Directing that Petitioner’s Board of Directors continue the on-going
evaluation of the effectiveness of Petitioner’s governance, financial and
risk management, investment management policies practices, and systems
of internal controls and, following consultation with the Attorney General,
adopt appropriate enhancements thereto;

Directing that Petitioner designate or retain a qualified individual to
perform the roles and functions of chief financial officer;

Directing that Petitioner for the balance of the 2008-2009 fiscal year and
for the 2009-2010 fiscal year report periodically, but not less often than
once per calendar quarter, to the Attorney General concerning its
compliance with the terms of this Order and its projections concerning its
anticipated ability to restore amounts to the Wallace Fund in accordance
with this Order and the Order of this Court dated October 28, 2008;

Granting such further relief as the Court may deem just and proper.

The Verified Petition herein is being filed pursuant to Section §-1.1(c) of

the N.Y. Estates, Powers & Trusts Law. The only interested party in this application is the

Attorney General of the State of New York. See N.Y. Estates, Powers & Trusts Law Sections 8-

1.1(c) and 8-1 .1(f). The Attorney General has provided an Affidavit of No Objection in support of

INVCOI 304427 7v1
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the relicf requested herein, on certain conditions, which are incorporated in the Prayer for Relief
and the proposed Order submitted herein. The Attorney General’s Affidavit of No Objection is
being filed simultaneously with the Verified Petition herein.

5. In light of the Attorney General’s Affidavit of No Objection and in light of
the exigent circumstances facing Petitioner, Petitioner respectfully requests that the Court schedule
an expedited hearing to hear and determine the relief requested in Petitioner’s prayer for relief.

We have submitted a proposed Order to Show Cause and respectfully request a hearing date on

Petitioner’s application at the Court’s earliest possible con%ee: MQ
-“ "

ANDREW D. SCHAU

Sworn to before me this

.
Qf;/\ dayg of April, 2009

Vi Ao, /v(’// v13

Notary IfuBTic
Public, State of New York
No. 01AL6157268

Qualified in Bronx Cou
Commiseion Expires December 04, 2010
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Index No.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.,

Petitioner,

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State of New
York.

AFFIDAVIT OF ANDREW D. SCHAU IN SUPPORT OF
APPLICATION FOR EMERGENCY RELIEF

Patterson Belknap Webb & Tyler wip
Attorneys for Petitioner

1133 Avenue of the Americas
New York, New York 10036-6710
Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
NEW YORK CITY OPERA, INC.

Petitioner,
Index No.

For cy pres relief pursuant to Section 8-1.1(c) of the
Estates, Powers and Trusts Law of the State

of New York. :
- X

MEMORANDUM OF LAW IN SUPPORT OF PETITIONER’S APPLICATION
FOR CY PRES RELIEF FROM CERTAIN ENDOWMENT FUND RESTRICTIONS

John P. Sare

Andrew D. Schau

Caroline W. Trowbridge

PATTERSON BELKNAP WEBB & TYLER LLP
1133 Avenue of the Americas

New York, NY 10036-6710

(212) 336-2000

Attorneys for Petitioner

New York City Opera, Inc.
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New York City Opera, Inc. (7City Opera™ or the “Petitioner™) submits this
Memorandum of Law in support of its duly veritied petition (the “Petition™). dated April 9, 2009,
requesting that this Court. pursuant to 1ts ¢y pres power under the Estates, Powers and Trusts
l.aw of the State of New York ("EPTL™). Section 8-1.1(¢). issue an order permitting Petitioner to
borrow an additional $6,600.000 million from an endowment tund (the “Wallace Fund.” as
hereinafter defined) in order to tund its cash-flow needs during its current 2008-2009 fiscal year
and its 2009-2010 fiscal year." This relief is sought in order to cnable City Opera to weather a
period in which it continues to face an array of financial challenges, including the loss of
virtually all ticket revenues (due to the renovation of’its home in the David 1. Koch Theater at
Lincoln Center), the effects of the worldwide economic downturn, and union contract guarantees
and other substantial costs that it cannot avoid or materially reduce even in the face of these
adverse financial conditions.

The relief sought in this Petition supplements relief obtained by Petitioner in a
proceeding betore this Court in October 2008, in which Petitioner sought a modification of the
restrictions of the Wallace Fund to permit the borrowing of $17,520,000 from the Wallace Fund
to pay down certain debt left over from its 2007-2008 fiscal year and meet pressing cash-flow
needs. The Court granted that Petition in an order issued on October 28, 2008 (the “Oct. 28,
2008 Order” or the “Order”). See Exhibit A, Supplemental Affidavit of Andrew D. Schau, dated
April 9, 2009 (the “Schau Affidavit” or “Schau Aff.”). At that time, Petitioner informed the
Court that it anticipated the need to make a supplemental request for cy pres relief, but Petitioner

deferred the request until it had the opportunity to retine its financial plan for the future.

In addition, the relief requested requires Petitioner to restore to the Wallace Fund the net amounts
borrowed from it as Petitioner has net financial resources that may be prudently used for that
purpose consistent with the legal restrictions on the use of such resources.
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Petitioner has now developed a tinancial and strategic plan, in consultation with an eminent.
independent tinancial advisor® approved by the New York Attorney General, and has presented
the plan to the Attorney General (as required by the Oct. 28, 2008 Order). Having reviewed the
plan, the Petition herein and this Memorandum ol Law, the Attorney General has provided an
Affidavit of No Objection to the relief requested herein.

PRELIMINARY STATEMENT

City Opera is a Type B not-for-profit corporation founded in 1943 and organized
in and under the laws of the State ot New York in order to offer high quality, popularly-priced
opera to all New Yorkers. Petition § 12. City Opera is a constituent part of Lincoln Center for
the Performing Arts, [nc. and has for decades been a bedrock cultural institution of New York.
Petition  12.

City Opera is a matter of months away from being part of a revitalized Lincoln
Center campus, now undergoing a $1 billion redevelopment that is slated for completion in 2010
and is expected to make Lincoln Center an even greater draw than it already is for audiences
from throughout the region and the world.

City Opera is also months away from reaping the benefits of a newly renovated
opera house. City Opera is, along with New York City Ballet, Inc. (“City Ballet™), an “anchor
company” of the David H. Koch Theater (the “Koch Theater”) at Lincoln Center. The Koch
Theater is o“‘med by New York City, which leases it to Lincoln Center, which in turn subleases it
to the City Center for Music and Drama (“CCMD”). The Koch Theater is made available to City

Opera and City Ballet under a long-term contractual relationship with CCMD in which City

The independent advisor is Michael M. Kaiser, the President of the John F. Kennedy Center for
the Performing Arts. Inc., in Washington, D.C. The designation of an independent financial
advisor acceptable to the Attorney General was required by the Court in the Oct. 28, 2008 Order.
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Opera and City Ballet are required to cover virtually all the costs associated with operating and
maintaining the theater.

It has long been a goal for City Opera to renovate the Koch Theater (formerly
known as the "New York State Theater”) in order to modernize the housc and rectify perceived
acoustical shortcomings. In July 2008, the substantial commitment made by philanthropist
David H. Koch to CCMD, along with other tunding, made this renovation possible.

The renovations will upgrade the Koch Theater to the high-quality facility City
Opera has long needed, but they have prevented City Opera trom performing in the theater
during its current 2008-2009 season. With only six major New York performances scheduled
this season (all of them at venues other than the Koch Theater), City Opera expects to earn less
than $320,000 from ticket sales this season, a vast decline from its usual figures — more than $13
million in the 2005-2006 and 2006-2007 seasons, and nearly $12 million during 2007-2008.
The loss this season of City Opera’s home in the Koch Theater has had and continues to have a
profound impact on City Opera’s finances.

This season’s lost revenue follows a period in which City Opera’s finances were
already strained. Since the terrorist attacks on New York City on September 11, 2001, City
Opera has struggled to respond to the various challenges of lowered attendance at cultural events
and reduced donations, as well as long-term changes in tastes and ticket-buying preferences.
During the samé period, by contrast, City Opera has seen escalating fixed costs related to theater
operations and labor, including union contracts — a not-insignificant burden considering that City
Opera employs hundreds of people on a full- and part-time basis. The presence of these fixed
costs also meant that, when faced with this season’s lost ticket revenue, City Opera could not

mitigate the loss with a reduction in costs.
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At the end of the 2006-2007 season, in an effort to build attendance, attract new
philanthropic support. and surmount these financial hurdles, City Opera engaged Gerard Mortier
as General Manager and Artistic Director and asked him to revitalize City Opera’s programming
on a large scale beginning with the 2009-2010 season, the concept being that a large-scale
transférmation was needed to catapult City Opera to a strong tinancial position and res;ore City
Opera to operating surpluses. However, in the spring and summer of 2008, just as Mr. Mortier’s
planning for the 2009-2010 season began to take shape, world financial markets began to
deteriorate, and by the fall ot 2008, those markets were experiencing unprecedented turmoil and
steep declines. Thus, by the fall of 2008, City Opera faced a pair of daunting challenges: a
darkened theater (with its adverse etfect on ticket revenues) and a worldwide financial crisis
(with the accompanying damage to the value of City Opera’s endowment).

This was the context in which City Opera made its first application for cy pres
relief with respect to the Wallace Fund. In that proceeding, City Opera secured this Court’s
permission to borrow $9,500,000 from the Wallace Fund to pay down indebtedness carried
forward from the financially disappointing 2007-2008 season and $8,020,000 to meet City
Opera’s immediate cash-flow needs. That relief has enabled City Opera to meet its financial
obligations since October 2008, but it is not sufficient to enable City Opera to complete the
current fiscal year (which ends on June 30, 2009) or commence the next fiscal year in a
sustainable ﬁnanéial position.

Significantly, the world financial situation continued to deteriorate after the Oct.
28,2008 Order. The changing global economy led the Board to reevaluate the feasibility of
achieving Mr. Mortier’s vision, which would have required an annual budget of $60 million

(nearly twice City Opera’s customary budget), and to conclude that such a budget was no longer
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sustainable. iven though City Opera had dedicated itself in 2007 to a financial model based on
the compelling vision of its new leader and had pursued that strategy for much of 2008, it was
becoming clear as the year drew to a close that the rapid growth required by his vision was not
sustainable and that trans-formation would have to take some other form. Accordingly, it was
announced in November 2008 that Mr. Mortier would step down, that a new (and leaner)
t.'mancial model would be developed, and that a new leader would be chosen and given a
mandate to present an artistically exciting season within substantially reduced tinancial
parameters.

As part of the strategic planning process in which City Opera has engaged since
the Oct. 28, 2008 Order, with advice from Mr. Kaiser, its independent advisor, City Opera has
determined that, in the current economic environment, it must become a more flexible and
somewhat smaller organization'in order to be a sustainable cultural enterprise. Even though
plans made in 2006 and early 2007 (before the global economy began to deteriorate) had
envisioned tnstitutional transformation through Mr. Mortier’s singular vision, necessarily
accompanied by a significant escalation of budgets and fundraising, the state of the world
economy since September 2008 has forced City Opera to adopt a new and leaner financial
strategy. This strategy is predicated on strong, flexible leadership possessed{of an undiminished
commitment to City Opera’s core artistic values: championing new works, reviving significant
American operas an.d 19th-20th century operas, rediscovering baroque and early classical works,
producing vislionary productions of the standard repertoire, and launching the careers of talented
American singers. City Opera will also continue to provide high-quality performances at

reasonable prices and will redouble its efforts to invest in important educational projects, freed of

some of the cost pressures it has faced in the past.
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City Opera plans to reduce its annual operating budget to the range of $30 million
to $35 million annually (down trom $38 million to $43 million or more in recent seasons but
slightly more than the budget for the transitional year of 2009-2010). City Opera has concluded
that $30 million to $35 million annual budgets provide parameters that will be reasonable and
sustainable for the foreseeable future.

By hiring a new top executive, City Opera has already accomplished a core
element of its strategic plan. City Opera has directed its new leader George Steel to undertake,
on an expedited basis, an array of strategic priorities: developing 2009-2010 and 2010-2011
seasons that are within City Opera’s new budget limit, ensuring that the programming for these
seasons creates a distinct identity for City Opera, reconfiguring City Opera’s cost structure,
implementing a bold new marketing initiative, and strengthening City Opera’s fundraising.

Closely linked to City Opera’s strategic plan is a financial plan that quickly
restores City Opera to operating surpluses. The financial plan anticipates that both 2008-2009
and 2009-2010 will be transitional years in which a deficit will remain. However, once the
elements of the strategic plan are in place, the financial plan projects an operating surplus of
more than $1.1 million for 2010-2011. Furthermore, based on City Opera’s projected cash-flows
for 2009-2010 and 2010-2011, City Opera projects it will be able to restore as much as
$2.000,000 to the Wallace Fund by the end of 2009-2010 — and annually thereafter until the
Wallace Fund is restdred to the level required by the Oct. 28, 2008 Order.

City Opera’s objective in petitioning the Court is to obtain relief that will enable it
to bridge the gap between where it is today and where it plans to be by the time it can achieve
steady state in 2010-2011. As a result of the lost ticket sales during 2008-2009 and, to a lesser

degree, the impact of the world financial downturn on contributions (particularly corporate
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contributions). City Opera simply does not have the cash it needs to complete the 2008-2009
lscal year or commence the 2009-2010 fiscal year on a firm financial footing. This situation
was anticipated when City Opera first came before this Court tn October 2008, and it has indeed
come to pass. In order for City Opera to weather this unavoidable period of transition, City
Opera seeks the ability to borrow up to $6.6 million more from the Wallace Fund. Petitioner
projects that that amount of borrowing, together with the amounts City Opera already has
permission to borrow from the Wallace Fund, will enable City Opera to continue operations tor
the balance of 2008-2009 and the early part ot 2009-2010.

‘The Wallace Fund is governed by an agreement (the “Wallace Agreement”)
etfective as of April 30, 2001, by and among the Wallace Fund for Lincoln Center (“WFLC™), as
the donor, and City Opera and certain constituent organizations of Lincoln Center. See
Exhibit E, Schau Aff. For purposes of this Memorandum of Law, three provisions of the
Wallace Agreement are of particular relevance.

Paragraph B. Paragraph B requires that the Wallace Fund be maintained “in
perpetuity as an endowment.” That language, standing on its own, would ordinarily establish
that the historic dollar value of the Wallace Fund (generaily, the amount contributed to it less
depreciation)3 is subject to a requirement that it be held in perpetuity. Yet subsequent provisions
of the Agreement specifically provide otherwise through meéhanisms that permit the Wallace
Fund to be drawn belowlits historic dollar value*: the “Annual Contribution” (Paragraph C) and

the “Special Contribution” (Paragraph D).

See N.Y. Not-for-Profit Corp. Law (hereinafier “N-PCL™) § 103(a)(16) (McKinney’s 2008).

The Wallace Agreement uses the term “Original Fair Market Value,” a term whose definition in
Paragraph D(4) as the value of al] assets transferred pursuant to the Wallace Agreement “valued
on the date of distribution™ makes the term the functional equivalent of the statutory tenm
“historic dollar value.”
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Paragraph €. Paragraph C provides that the Annual Contribution from the
Wallace Fund “shall be determined by™ Petitioner. In drawing its Annual Contribution,
Petitioner will “apply a spending policy, as approved by [Petitioner’s] Board of Trustees, 1o the
[ Wallace und] in no greater percentage and in the same manner as such spending policy is
applied to [Petitioner’s] other endowment funds.” The application of the spending policy “may
reduce the value of the [Wallace Fund| to below its Original Fair Market Value [i.¢., its historic
dollar valuel, in which case [Petitioner] shall have no obligation to restore the [ Wallace Fund] to
such Original Fair Market Value.” This aspect of the Wallace Fund distinguishes it from
Petitioner’s other endowment funds, which are subject to donor-imposed restrictions that treat
the historic dollar value, or some other portion of the fund, as an amount that may not be
expended or may not be expended without repayment. Petition 9§ 32. Paragraph E specifies the
purposes for which Annual Contributions may be made: Special Projects (a category defined as
“new works or new productions or new performances, or to underwrite touring of new
productions or repertory, or to support educational or audience outreach programs”) as well as
“other priority needs identiﬁed by” Petitioner.

Paragraph D. Paragraph D provides that Special Contributions may be drawn
from the Wallace Fund for Special Projects, subject to a variety of special requirements such as
the ability of City Opera to “match” the Special Contributions on a two-to-one basis with other
resources and obtain supex'f—majority vote of the Board, including a Board determination that
there is an “extraordinary need” for the Special Project. Thus, Special Contributions are
available for a narrower scope of City Opera activities, and in more limited circumstances, than
Annual Contributions. Special Contributions are not available at all to the extent they would

reduce the value of the Wallace Fund below 80% of its historic dollar value or amount in the
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aggregate to more than 20% of the fair market value of the Wallace Fund. Paragraph ID(3). City
Opera has drawn down Special Contributions from the Wallace Fund during each of the
preceding three fiscal years and has now reached the limits of what it may draw down by way of
Special Contributions. Although net appreciation ot an endowment tund is theoretically
available for expenditure,’ there is no longer any ﬁet appreciation remaining in the Wallace
Fund. Accordingly, the sole means at bresent by which City Opera may tap into the Wallace
Fund is by way of Annual Contributions.

Petitioner has set its endowment spending rate at 5.5% for the current fiscal year
(2008-2009). The rate was 6% during the past two fiscal years. So long as Petitioner’s
endowment spending rate remains fixed in this 5% to 6% range (which Petitioner believes to be a
traditional rate for an endowment spending rate), Petitioner is unable to dip more deeply into the
Wallace Fund (i.¢., into its remaining historic dollar value) by way of Annual Contributions.®
Petition § 35. Accordingly Petitioner must obtain the requested cy pres relief in order to tap
more deeply into the Wallace Fund.

The relevant facts are set forth in greater detail in the accompanying Petition, the
Supplemental Schau Affidavit, and the Affidavit of Emergency of Andrew D. Schau dated April

9, 2009 to which we respectfully refer the Court.

5 See N-PCL § 513(c).

Based on one possible construction of the Wallace Agreement, Petitioner could increase its
endowment spending rate in order to increase the amount of Annual Contributions. However,
given the extent of City Opera’s needs, it would be necessary that any such increase be at a level
that would be highly unusual for an educational or cultural institution. Petitioner believes that it
is uncertain whether the language of the Wallace Agreement mandating that Petitioner’s spending
policy be applied “in no greater percentage and in the same manner as such spending policy is
applied to [its] other endowment funds” would permit such a dramatic increase in the spending
rate to be applied against the Wallace Fund. In the absence of certainty on this point, City Opera
has elected to preserve its endowment spending rate at a traditional level and instead to seek the
cy pres relief requested in this proceeding.
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ARGUMENT

The New York Not-for-Profit Corporation Law provides that City Opera may
appropriate its endowment assets only to the extent of realized appreciation and, with respect to
readily marketable assets, unrealized appreciation over the historic dollar value of the gift, except
as otherwise permitted under other law, the terms of the applicable gift instrument, or the
certificate of incorporation. N-PCL § 513(c). The doctrine of cy pres is a rule of judicial
construction which permits a court “to effectuate the general charitable intention of a donor or
testator where the specific donative direction cannot be carried out, or is no longer practicable.”
In re Estate of Donald F. Othmer (“Othmer "), 185 Misc.2d 122, 126, 710 N.Y.S.2d 848 (Sur.
Ct. Kings County 2000). Hence, the doctrine of cy pres may be invoked in appropriate
circumstances as the basis for relief from donor-imposed restrictions, including a restriction on
the amount of funds that may be spent from an endowment.

The EPTL provides in relevant part:

Whenever it appears to [the Court] that circumstances have so

changed since the execution of an instrument making a disposition

for religious, charitable, educational or benevolent purposes as to

render impracticable or impossible a literal compliance with the

terms of such disposition, the court may . . . make an order or

decree directing that such disposition be administered and applied

in such manner as in the judgment of the court will most

effectively accomplish its general purposes, free from any specific
restriction, limitation or direction contained therein. . . .

EPTL § 8-1.1(c) (emphasis added).

In order to qualify for cy pres relief, a petitioner must demonstrate that (1) the gift
is charitable in nature; (2) the donor demonstrated a general, rather than a specific, charitable
intent; (3) the particular purpose for which the gift was made has failed, or has become

impossible or impracticable to achieve; and (4) a modification of the specific terms of the gift

cures the impracticability and most etfectively accomplishes the general charitable purpose of
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the donor, n re Estate q/'}lllildrcd Othmer (“Othmer 1), 12 Misc.3d 919, 815 N.Y.S.2d 444,
447 (Sur. Ct. Kings County 2006); Estate of Randall, 71 Mise.2d 1063, 338 N.Y.S.2d 269 (Sur.
Ct. N.Y. County 1972).

The Court’s Oct. 28, 2008 Order was premised on those four factors having been
met with respect to the first Petition. Because this Petition is made with respect to the same gift
instrument as the first Petition, the facts pertaining to the first two criteria remain the same and,
under the doctrine of collateral estoppel, need not be reconsidered. See Othmer 11, 12 Misc.3d
919 at 925 (in second cy pres petition, based on the same gitt instrument, the doctrine of
collateral estoppel is appropriate with regard to first two factors of cy pres test, as the court had
carlier found the gift to be charitable in nature and the donors to have had a general charitable
intent). In this case, the facts pertaining to the third criterion have also remained the same, as
Petitioner’s earlier request noted that the circumstances requiring it to seek cy pres relief at that
time were expected to require a request for further relief at a later date - relief that this Petition
represents. Thus it is only the fourth criterion — concerning the ability of the requested relief to
accomplish the Wallace Fund’s charitable purposes - that requires further analysis or
consideration. As explained in greater detail below, the. facts pertaining to the fourth criterion
establish that the requested relief will most effectively accomplish the Wallace Fund’s charitable
purposes.

[n the event that tﬁe Court would benefit from a full explanation of all four

criteria, however, the analysis of each is set forth below.

l. The Wallace Fund is charitable in nature.

The first condition for cy pres relief - the charitable nature of the Wallace Fund

is readily satisfied. The Wallace Fund was created by WFLC, a Type B New York not-for-protit
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corporation formed exclusively for scientific, literary, charitable and educational purposes by
operating exclusively for the benefit of City Opera and certain constituent organizations of
Lincoln Center. See Exhibit C, Schau AtY.; Petition § 23 - 24. The distribution to City Opera
which resulted in the creation of the Wallace Fund was approved by this Court in connection
with the dissolution of WFLC in 2001. See Exhibit C, Schau Aff. Like WFLC, City Opera is a
tax-exempt, Type B New York not-for-profit corporation formed exclusively for charitable,
literary and educational purposes, including through the encouragement of the study of the art of
opera and the presentation, development and encouragement of the highest excellence in opera.
Any gift made, as this one was, to promote or advance education and literature has always been
recognized as charitable. In re Polytechnic University, 812 N.Y.S. 2d 304, 310 (Sur. Ct. Kings
County 2006).

2. The donor of the Wallace Fund demonstrated a general charitable intent.

The second condition for cy pres relief — the general charitable intent of the donor
~ also is satistied with ease. As the Court stated in Othmer I “Where a. . . donor of a gift
shows an inclination to benefit a variety of charities, a court is likely to conclude that the donor
had a general charitable intent and to apply the cy pres doctrine in the appropriate
circumstances.” Othmer [, 185 Misc.2d at 127 (also citing Matter of Bowne, 11 Misc. 2d 597, in
which “the court considered 15 charitable gifts totaling $500,000 in decedent's will, together
with $371,000 in lifetime charitable gifts,” in finding sufficient charitable intent to apﬁly cy
pres). The Othmer I court went on to find the “requisite general charitable intent” based inter
alia on the fact that the donors in that case had given millions of dollars, during life and at death,
to numerous other charities. In this case, before its dissolution WFLC distributed $186 million

to City Opera and various constituent organizations of Lincoln Center — namely, the
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Metropolitan Opera Association, Inc. (the “Met”), New York City Ballet. Inc. (with which

City Opera shares the use of the Koch Theater), the Chamber Music Society of Lincoln Center,
[nc., the Vivian Beaumont Theater, Inc. (now Lincoln Center 'heater, Inc.). and the
l’hilImﬁmmic—Symphony Society of New York, Inc. (commonly known as the New York
Philharmonic). Those organizations are the principal occupants of the largest and most
prominent performance venues at Lincoln Center: the Metropolitan Opera House (the Met),
Avery Fisher Hall (the New York Phitharmonic), the Vivian Beaumont Theater {Lincoln Center
Theater. Inc.), Alice Tully Hall (the Chamber Music Society of Lincoln Center, Inc.), and the
Koch Theater (City Opera and City Ballet). In connection with its dissolution, WFLC distributed
an additional amount in excess of $300 million to those organizations. Schau Aff, Exhibit D.
WLFC’s long-standing support of these New York City performing arts institutions therefore
evidences WI.FC’s general charitable intent.

Additionally, a general charitable intent ordinarily will be found when a gift or
grant is general in character or gives the donee substantial discretion in the use of the funds —
e.g., when the income from an endowment grant may be used for an institution’s general
purposes. Othmer I 185 Misc.2d at 127 (finding a general charitable intent with respect to an
endowment fund whose income could be applied for a charity’s “general purposes”). In the case
of the Wallace Fund, the Wallace Agreement permits the funds to be used for many purposes.
Special Contributions may be drawn for “new works or new productions or new performances,
or to underwrite touring of new productions or repertory, or to support educational or audience
outreach programs,” and Annual Contributions may be drawn for those purposes as well as
“other priority needs identified by” Petitioner. Given City Opera’s mission of advancing

repertory innovation and facilitating the public’s understanding of opera. the itemized purposes
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capture virtually all of City Opera’s core activities, The catch-all “other priority needs™ ensures
that administrative and capital needs are also captured. Indeed. one could hardly tind a more
general purpose than the phrase “other priority needs.”

Finally, WELC’s general charitable intent is evidenced by the fact that the
Wallace Agreement makes no provision for a “gift over” or a reverter of the gift to WFLC. See
(Othmer I at 127 (noting the absence of a gift over under the terms of the Othmer bequest and
citing Mutter of Goehringer, 69 Misc.2d 145, 149-50, 329 N.Y.S.2d 516 (Sur. Ct. Kings County
1972) for the proposition that “where the charitable disposition has vested and there is no
specific gift over, cy pres will invariably be applied™). See also In re Hendrick’s Will, 148
N.Y.S.2d 245, 256 (N.Y. Gen. Term 1955); Matter of Carper, 67 A.D.2d 333, 337 (N.Y. App.
Div. 1979), aff'd 50 N.Y.2d 974 (1980); Matter of Wolseley, 814 N.Y.S.2d 893, 2005 WL
3726198, at *2 (Sur. Ct. Suff. County 2005); Matter of St. Charles Hosp., N.Y.L.J., Aug. 4,
1995, at 25, col. 6 (Sur. Ct. Suff. County 1995).

3. The particular purpose for which the Wallace Fund was created has
become impracticable to achieve.

Petitioner satisfies the third necessary condition for cy pres relief because
changed circumstances have rendered impracticable certain restrictions on Petitioner’s use of the
Wallace Fund, namely, the restriction in Paragraph B of the Wallace Agreement requiring that
the Wallace Fund be maintained “in perpetuity as an endowment fund.”

A provision in a gift instrument is “impracticable” if “circumstances have
changed such that literal compliance with the gift instrument is impossible or impracticable.” In
re Polytechnic University, 812 N.Y.S. 2d at 309. The “impracticability” requirement of the cy

pres analysis is met here (just as it was at the time of the Oct. 28, 2008 Order) because

" The Wolseley and Charles cases are unreported and are attached for the Court’s convenience as exhibits
H and I, respectively, to the Schau Supplemental Atfidavit.
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circumstances unforescen to WELC have so changed since the time the Wallace Fund was
created that, without the requested reliet. the continued viability of City Opera would be
threatened — a circumstance that would frustrate the very purpose for which the Wallace Fund
was established in the first place.

When the Wallace Agreement took effect, in April 2001, City Opera was
operating at a surplus and was nearing the end of an eighth consecutive season of financial
stability. Neither WFLC nor City Opera could have foreseen the many things that then
happened: the terrorist attacks of 9/11, the economic downturn which hit New York City, and
systemic changes in tastes and ticket-buying preferences in New York — all of which
significantly slowed ticket salcs and adversely affected donations. N‘either WFLC nor City
Opera could have predicted the extent to which escalation of fixed costs related to labor
generally and union contracts in particular would increasingly burden City Opera’s finances.
Neither WFLC nor City Opera could have predicted that City Opera’s home in the Koch Theater
would be closed for renovations throughout the 2008-2009 season and tor a portion of the 2009-
2010 season, thereby depleting ticket revenues and hampering fundraising. Finally, neither
WFLC nor City Opera could have predicted that, beginning in September 2008, at a pivotal point
in City Opera’s history, world financial markets would experience unprecedented turbulence and
experience declines that have shrunk the value of its investments.

New York courts have graﬁted cy pres relief for “impracticability” in situations
like this one that involved an institution experiencing such severe financial distress that it
threatened the institution’s abjl‘ity to continue its operations. See, e.g., Knickerbocker Hospital v.
Goldstein, 41 N.Y.S.2d 32, 36 (Sup. Ct. N. Y. County 1943) (applying cy pres to permit a

hospital to use as much of its endowment principal as necessary to keep the hospital operating
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during a period of serious economic distress): i re Polvtechnic University, 812 NUY.S.2d at 311
(applying ¢y pres to release university from endowment restriction because “unforesceen
ceonomic events have atfected the ability of the liniversity to attract students to its programs,
resulting in an operating deticit.” and noting that "it is inconceivable that [the donors] would
have wanted the educational mission for the University to be frustrated because of its current
situation”). In Othmer I, the Court applied ¢y pres to allow Long Island College Hospital in
Brooklyn to obtain greater access to an endowment tfund where the endowment fund's income
was insntficient to enable the hospital to continue its operations on a long-term basis. Facing
financial straits brought about by changes in the health-care sector, the hospital sought
permission to use an endowment’s historic dollar value to secure financing for capital projects, to
acquire working capital, and to acquire and renovate facilities. The hospital had emphasized that
these growth measures were necessary “if it is to compete successfully and survive economically
in the changing health-care environment.” Othmer 1, 185 Misc.2d at 852. The court concluded
that “[i|f the hospital is forced to close, the intent and purpose of [the donors’] gifts to it will
become impossible or impracticable to achieve.” fd. .

The court also granted the same hospital further relief six years later when the
hospital returned with a second cy pres application. The court determined that literal compliance
with the restrictive provisions of the endowment fund was again impracticable and noted that
“this court can conclude that the [donors] wéuld want [the hospital] to continue as a hospital.”
Othmer [1, 185 Misc.2d at 128. The same is true here, where the funds obtained in the first cy
pres application are insufficient to return City Opera to operating surpluses. Unlike the charity in
the Othmer case, however, City Opera, anticipated in its prior application that it would need to

return for supplemental relief.
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As the Othmer cases and St Charles both show. courts have tound the
impracticability criterion to be met in situations where the institution sought to right its long-term
tinancial situation by initiating a new plan. {n Matter of Wolsley as well, the court found that
circumstances demonstrated the requisite impracticability where a hospital sought to pay down
its debt and obtain financing for the “expansion and renovation of the hospital,” without which
the hospital “may be forced to reduce community related programs and services which it
provides at no charge or into bankruptey.” Matter of Wolsley, 2005 WL 3726198, at *2. Most
recently, in Matter of The Cooper Union for the Advancement of Science and Art, Sup. Ct,,N.Y.
County, Index No. 112519/06, this Court approved the application of Cooper Union for cy pres
relief authorizing it to embarking on a financing arrangement that necessitated a $175 million
mortgage on an endowment asset (the real property where the Chrysler Building is located). The
proceeds of the tinancing were to be used to enable Cooper Union to continue to maintain high
academic standards, to continue to provide a tuition-free education to its student body, and to
modernize certain of its half-century old facilities.® Without the requested relief, Cooper Union
showed that it could not survive in a manner that would fulfill its mission.

These cases are apposite. With the requested relief, Petitioner will be in a
position to implement its new strategic and financial plan under the direction of its new General

Manager and Artistic Director George Steel; but without the requested relief, Petitioner lacks the

A copy of the Petition filed by The Cooper Union for the Advancement of Science on

September 6, 2006 is annexed as Exhibit J to the Schau Supplemental Affidavit. The Court’s
Decision and Order, Exhibit K of the Schau Supplemental Affidavit, are not officially reported.
One unique circumstance of the Cooper Union case was the sheer age of the endowment in
question; it had been created in 1902 and, as such, had a low historic dollar value of $600,000
(relative to the 21* century value of the Chrysler Building property). Hence, it was possible for
cy pres relief to be granted while still setting aside $600,000 of the mortgage proceeds in order to
protect the historic dollar value of the endowment if the Chrysler Butlding property were lost on
account of the financing. Obviously, this sort of measure is not available where (as here) historic
dollar value of an endowment must be expended in order for the ¢y pres relief to accomplish the
destred result.
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resources needed to meet its obligations for the 2008-2009 fiscal year and begin the 2009-2010

fiscal year on stable tinancial tooting. WIFLC’s charitable goal in ¢stablishing the Wallace Fund
would undoubtedly be frustrated if the requested portion of the Wallace Fund were not made
available to aid City Opera at this critical moment in its history.

4. Relief from the restrictions of the Wallace Agreement cures the

impracticability and most effectively accomplishes the general charitable
purpose of the donor.

In Othmer I, the court found that “[m]odification of the restrictions to allow a
sufficient portion of the Othmer Endowment Fund to be used to reduce the accounts payable and
make the capital improvements to implement [hospital’s] recovery plan has the potential to keep
the Hospital in operation and preserve the [donors’] overriding general charitable intent.”
Othmer [1, 12 Misc.3d at 927.

The same is true here. By enabling City Opera to borrow from the Wallace Fund
in order to meet its cash needs, the proposed relief will preserve the donor’s intent and thus cure
the impracticability arising from the restrictions on the Wallace Fund that otherwise would
prohibit expenditures or borrowings from the Wallace Fund. City Opera faces financial

challenges that must be met immediately in order for City Opera to continue the tradition that has

invigorated opera and arts education and supported young artists in New York City for 65 years.

City Opera does not have other assets available to it that would be sufficient to see it through this
transition period. It therefore seeks this relief as matter of necessity.

Not only is City Opera seeking to borrow no more from the Wallace Fund than it
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rrequires to weather the transitional period, but the proposed relief also directs City Opera to
restore to the Wallace Fund the amounts expended from it as part of the relief obtained in this
Petition to the extent it later has net financial resources that may be prudently used for that

purpose. Petition §65. That aspect of the proposed relief demonstrates that it is narrowly
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‘ tailored to addressing City Opera’s current financial needs and at the same time ensuring the

preservation of the Wallace Fund in perpetuity. The plan calls for City Opera to reduce its

operating budget to a level that will be tinancially sustainable well into the future, while

maintaining its hallmark commitment to artistic excellence and innovation. Indeed, once the
elements of City Opera’s new strategic plan are in place, City Opera projects an operating

surplus of more than $1.4 million for 2010-2011. City Opera also projects that it will be able to
restore as much as $2,000,000 to the Wallace Fund by the end of 2009-2010 and annually
.thereafter until the Wallace Fund is restored to eighty percent of its historic dollar value, a
benchmark imposed by the Oct. 28, 2008 Order. See Exhibit A, Schau Aff.

In sum, absent the requested relief, City Opera lacks sufficient resources to cover
its expenses and meet its obligations during the remainder of its current fiscal year, much less to
commence its 2009-2010 season next fall in the Koch Theater. The requested relief is therefore
critical to the survival of City Opera; without it, City Opera will not be able to bridge the gap
before it is again operational in its newly renovated home. If granted, however, the requested
relief will see City Opera through this period of transition and enable it to achieve steady state by
the end of 2009-2010, thereby fulfilling a core purpose of having a Wallace Fund at all: to ensure

that City Opera remains one of the leading cultural institutions of New York City.
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CONCLUSION

For the foregoing rcasons and as shown in the Petition, the Affidavit of

Emergency of Andrew D. Schau dated April 9, 2009, the Supplemental Affidavit of Andrew D.

Schau dated April 9, 2009, the Atfidavit of Michael M. Kaiser dated March 31, 2009, and the

Attorney General of the State ot New York having provided his Affidavit of No Objection to the

relief set forth in the Petition, Petitioner has shown that it satistics the required tests for

application of the cy pres doctrine pursuant to EPTL § 8-1.1(c) and the grant of the relief set

forth in the Petition.

Dated: New York, New York
April 9, 2009
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