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Upon the foregoing papers, the petition for cy pres relief pursuant to EPTL § 8·1.1 (c) 

is decided in accordance with the accompanying order. 
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F I LED 
Apr 17 2009 

NEW YORK 
SUPREME COURT OF mE .STATE OF NEW YORK, COUNTY CLERK'S OFACE
 
COUNTY OF NEW YORK
 ________________. . ._.-_. ....-······-x 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., [PRUI'aED] ORDER 

Petitioner, Index No. 0'1- IDS CO C 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of 
New York. 
-••••-----••-•••••-.------••-----------------.-----.-.------.------- x 

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8·] ,](e) of the 

New York Estates, Powers and Trusts Law (the "Petition''), the Affidavit of Andrew D. Schau in 

Support of Application for Emergency Relief dated April 9,2009, the Supplemental Affidavit of 

Andrew D. Schau dated April 9,2009, and the exhibits annexed thereto, the Affidavit of Michael 

M. Kaiser dated March 31, 2009, and the accompanying Memorandum of Law, and sufficient 

cause appearing therefor; and 

WHEREAS. the Attorney General of the State of New York, in his capacity as 1he 

representative ofthe ultimate charitable beneficiaries ofa not-for-profit corporation operating in 

or under the laws of the State ofNew York, is a necessary statutory party; 

WHEREAS, the Attorney General has provided an Affidavit ofNo Objection in 

support of the Prayer for Relief set forth in the Petition. its Affidavit conditioned on certain 

limitations to be set forth in the Order herein; and 

WHEREAS, there are no persons interested in this proceeding other than 

Petitioner and the Attorney General, IT IS HEREBY 

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1 .I (c) 

of the New York Estates, Powers and Trusts Law with respect to its petition regarding the 
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endowment fWld held pursuant to an Agreement effective as of April 30,2001 by and among the 

Lila AchesQn and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met, 

the Chamber Music Society of Uncoin Center, Inc., the Vivian Buumont Theater, Inc., and the 

Philharmonic-Symphony Society of New York, Inc (such fund hereinafter, the «WalJace Fwui"), 

as follows: 

(a) Petitioner may borrow from the Wallace Fund (in addition to those 

amounts which Petitioner may expend pursuant to the terms of the WaJlace Agreement 

and applicable Jaw and the amounts it may borrow pursuant to the Order of this Court 

dated October 28, 2008) up to $6,600,000 in order to fund its cash-flow needs during its 

2008-2009 fiscal year and its 2009·2010 fiscal year. 

(b) In addition to fulfiJling its obligations under the October 28,2008 Order, 

Petitioner shaJl restore to the Wallace Fund the net amoWlts borrowed from it pursuant to 

paragraph (a) as Petitioner has net financial resources that may be prudently used for that 

purpose consistent with the legal restrictions on the use of such resources. 

(c) Petitioner shall submit a written annual report to the Attorney General of 

the State ofNew York (the "Attorney Generalj within six months after the close ofeach 

fiscal year ofPetitioner ending on or after June 30,2009 concerning the extent, if any, to 

which Petitioner, whether through contributions, accumulation of income, or capital 

appreciation, has during such fiscal year restored the value of the WaUace Fund as 

required by this Order and the Order of this Court dated October 28, 2008, such 

obligation to continue until such time as Petitioner can report that it has restored the 

amounts required by paragraph (b) and the October 28,2008 Order. 

2 
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(d) Petitioner's senior management shall provide to the Board of Directors or 

the Executive Committee ortbe Board of Directors a written report, not less often than

once a month, concerning variances from the budget for the 2009-2010 fiscal year as 

such budget is in effect (and approved by the Board of Directors or the Executive 

Committee) from time to time. 

(e) Petitioner's senior management shall provide to the Board of Dircctors or 

the Executive Committee of the Board of Directors. not less often than once every two 

weeks, an updated written cash-flow projection for the balance of the 2008-2009 fiscal 

year and for the 2009-2010 fiscal year. 

(f) Petitioner for the balance of the 2008-2009 fiscal year and for the 2009

2010 fiscal year shall report periodically, but in no event less frequently than once a 

month, to an independent financial advisor concerning the strategic plan and financial 

plan that was previously developed in consultation with independent financial advisor 

Michael M. Kaiser, for the purpose ofreviewing budget variances with the advisor, 

obtaining the advisor's assessment ofthe continued viability of such strategic plan and 

financial plan, and identifying alternative courses ofaction as warranted. The advisor 

retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be 

another individual selected by Petitioner and approved by the Attorney General (such 

approval not to be unreasonably withheld). 

(g) Petitioner's Board of Dircctors shall continue the on-going evaluation of 

the effectiveness of Petitioner's governance, financial and risk management, investment 

management policies practices. and systems of internal controls and, following 

consultation with the Attorney General, adopt appropriate enhancements thereto. 

3 
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(h) Petitioner shall designate or retain a qualified individual to perfonn the 

roles and functions of chief financial officer. 

(i) Petitioner for the balance of the 2008·2009 fiscal year and for the 2009· 

20I0 fiscal year shall report periodically. but not less often than once per calendar 

quarter, to the Attorney General concerning its compliance with the terms ofthis Order 

and its projections concerning its anticipated ability to restore amoWlts to the WaUace 

Fund in accordance with this Order and the Order of this Court dated October 28. 2008. 

Dated: April ~ 2009 EN TE R: 

(ZG_~reQ 
·0. PETER SHeRWOOD 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-------------------------------------------------------------------x 
[n the Matter-bfthe Application of 
NEW YORK CITY OPERA, TNC., 

Petitioner, 

Index No. 

AFFIDAVIT OF NO 
OBJECTION ON BEHALF 
OF THE ATTORNEY 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of 
New York. 

GENERAL 

-------------------------------------------------------------------x 

STATE OF NEW YORK ) 
)ss.: 

COUNTY OF NEW YORK ) 

PAULA GELLMAN" being duly sworn, deposes and says: 

I. I am an Assistant Attorney General in the Charities Bureau of the office of 

Andrew M. Cuomo, Attorney General of the State of New York. The Attorney General 

represents the ultimate beneficiaries of gifts for charitable purposes pursuant to Article 8 of the 

Estates, Powers and Trusts Law ("EPTL") and is a necessary party to this proceeding under 
, " 

EPTL § 8-1.1 (f). 

2. I submit this affidavit in connection with the Verified Petition for further cy pres 

relief (the "Petition") of New York City Opera, Inc. ("City Opera"), a Type B, New York not-for

profit corporation located in New York, New York. By order dated October 28,2008 (the "2008 

court order"), City Opera obtained prior cy pres relief pursuant to EPTL § 8-1.1 (c)( 1) permitting 

City Opera to borrow $17.52 million from the Wallace Endowment Fund. See Exhibit A 

annexed to the Supplemental Affidavit of Andrew D. Schau. As discussed in more detail in the 

Petition and supporting affidavits, City Opera continues to face a serious financial emergency 
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and seeks permission to borrow an additional $6.6 million from the Wallace Endowment Fund in 

order to meet immediate cash flow obligations. 

The Wallace Endowment Fund 

3. The Wallace Endowment Fund is a restricted endowment fund created by the Lila 

Acheson and DeWitt Wallace Fund for Lincoln Center pursuant to an endowment agreement 

dated April 30, 2001. See Exhibit E annexed to the Supplemental Affidavit of Andrew D. Schau. 

4. The Wallace Endowment Fund is subject to a number of provisions including the 

following: (a) the assets must be maintained in perpetuity as an endowment fund; (b) annual 

spending from the fund must be consistent with the spending policy applied to each of City 

Opera's other endowment funds, and such annual spending, referred to as the "annual 

contribution," may reduce the value of the fund to below its original fair market value with no 

obligation to restore the fund to its original fair market value; (c) City Opera may also expend in 

certain circumstances a portion of the fund as a "special contribution;' as long as there is a 

matching contribution of at least twice the amount expended from the fund and the value of the 

fund is not reduced below 80% of the original fair market value, among other conditions; and (d) 

the annual and special contributions shall be used for the following priority needs: new works or 

new productions or new performances, or to underwrite touring of new productions or repertory, 

or to support educational or audience outreach programs, and once said priority needs are met 

may be used for other priority needs identified by City Opera. See Exhibit E annexed to the 

Supplemental Affidavit of Andrew D. Schau. According to the Petition, City Opera has reached 

the limit of permissible special contributions from the Wallace Endowment Fund and the 

permissible annual contributions from the Fund are insufficient to alleviate the current financial 

2
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si tUJtion. See Petition ~ 35. 

The Prior Cy Pres Relief 

5. Pursuant to the 2008 court order, City Opera received pennission to (a) borrow 

from the Wallace Endowment Fund the amount of$9.5 million to repay an outstanding loan used 

to cover the cash shortfall for the 2007-2008 fiscal year and (b) borrow from the Wallace . 

Endowment Fund up to $8.02 million to cover the cash flow needs of its operations during the 

2008-2009 fiscal year. 

6. City Opera sought the initial cy pres relief because it has been experiencing an 

unprecedented financial emergency resulting in a severe cash flow crisis. The financial 

emergency arises from a number of reasons, chief among them the closure of the State Theater 

for renovations for the 2008/2009 season resulting in a significant loss of ticket revenues, as well 

as the worsening economy. 

7. The Attorney General raised no objection to the prior requested relief subject to 

the following conditions that were incorporated into the 2008 court order: 

(a) an obligation to restore to the Wallace Endowment Fund the amounts expended in 

connection with the requested cy pres relief, as well as a further obligation to restore the Wallace 

Endowment Fund to at least 80% of its historic dollar value; 

(b) the development of a viable financial plan, in consultation with an independent 

financial advisor approved by the Attorney General, to restore City Opera's short-tenn and long

term financial health. The financial plan was required to include a detailed budget with 

reasonable good faith projections of revenues and expenses (and cash flows to the extent they can 

be reasonably projected), based on reasonable assumptions as to City Opera's financial condition 

3
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and gcncral cconomic conditions, and a plan for repaying any amounts borrowcd from the 

Wallace Endowment Fund or any other source, and required approved by the Board of Directors; 

(c) cCl1ain spending restrictions with respect to the expenditure of any funds borrowed 

from the Wallace Endowment Fund for expenses related to programming scheduled to be 

presented subsequent to the 2008-2009 fiscal year; 

(d) evaluation by the Board of Directors of the effectiveness of City Opera's governance, 

financial and risk management, investment practices and systems of internal controls, and 

adoption by the Board of appropriate enhancements thereto; 

(e) the designation or retention of qualified individuals or firms to perform the roles and 

functions of chief executive, internal auditor and chief financial officer if such positions are or 

become vacant; and 

(f) a requirement that any future use of restricted assets as collateral for indebtedness shall 

have prior court (or, where applicable, donor) approval unless otherwise permitted by the gift 

instrument. 

8. Pursuant to the 2008 court order, City Opera borrowed $9.479 million from the 

Wallace Endowment Fund to pay down the outstanding loan used to cover the cash shortfall for 

the 2007-2008 fiscal year and expended most of the $8.02 million it was authorized to borrow to 

cover the cash flow needs of its operations during the 2008-2009 fiscal year, with the re!TIainder 

expected to be expended by April 8, 2009. See Petition ~~ 36 and 38. As of February 28, 2009, 

the Wallace Endowment Fund had assets of $12,432,44;7, and after City Opera draws down the 

remaining borrowing capacity authorized by the 2008 court order the Wallace Endowment Fund 

will have approximately $9.8 million remaining. See Petition ~ 36. 

4 
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The Current Request for Cy Pres Relief 

9. At the time of the prior cy pres petition, City Opera anticipated the need to return 

to this court for further cy pres relief, and it now seeks pennission to borrow an additional $6.6 

million from the Wallace Endowment Fund to meet its current cash flow needs. See Petition ~~ 

4-5, 56. According to City Opera, the need for the current cy pres relief is urgent and without the 

requested reliefit will not have adequate financial resources to meet its payroll and other 

obligations as of May 6, 2009. See Petition ~ 7 and Affidavit of Emergency ~ 2. At the time of 

the prior request, the Attorney General's Charities Bureau advised City Opera that our position 

with respect to any future request for further cy pres relief would depend on the extent to which 

City Opera was able to develop a viable financial plan, including the ability to repay the amounts 

borrowed from the Wallace Endowment Fund, and the additional steps taken to address its long 

term financial health, as well as the satisfaction of other conditions set forth above, including 

appropriate financial and governance reforms. 

10. The Attorney General's Charities Bureau has closely monitored City Opera's 

compliance with the conditions set forth in the 2008 court order. City Opera has retained an 

independent financial advisor and developed a financial plan, including a plan to repay amounts 

borrowed from the Wallace Endowment Fund and contingency plans in the event that revenues 

fall short of projections. City Opera has revised its proposed programming to be presented 

subsequent to the 2008-2009 fiscal year to reflect more realistic budgetary criteria. City Opera 

has retained the law firm of Weil Gotshal & Manges LLP to assist the Board of Directors in 

evaluating the effectiveness of City Opera's governance, financial practices and internal controls. 

City Opera has hired a new General Manager and Artistic Director, has retained a finn to perfonn 

5
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thc role of internal auditor, and is in the process of hiring a new chief financial officer. We have 

mct with City Opera's representatives, including the independent financial advisor and City 

Opera's newly appointed General Manager and Artistic Director, and have carefully reviewed 

City Opera's financial plan and other financial data. 

II. Based on the steps City Opera has taken to date, we have no objection to the 

requested additional cy pres relief conditioned on the following, all of which have been agreed to 

by City Opera and incorPorated into the proposed order: 

(a) a continued obligation to restore to the Wallace Endowment Fund the amounts 

borrowed pursuant to both the 2008 court order and the current request for further cy pres relief, 

as well as the continued obligation pursuant to the 2008 court order to restore the Wallace 

Endowment Fund to at least 80% of its historic dollar value; 

(b) City Opera's senior management shall provide the Board of Directors or its Executive 

Committee a monthly written report concerning any variances from the budget for the 2009-20 I0 

fiscal year and biweekly updated written cash flow projections for the balance of the 2008-2009 

fiscal year and for the 2009-2010 fiscal year; 

(c) City Opera shall report, for the balance of the 2008-2009 fiscal year and for the 2009

20 10 fiscal year, on at least a monthly basis to the independent financial advisor concerning its 

strategic plan and financial plan in order to review budget variances, to obtain the independent 

financial advisor's assessment of the continued viability of such strategic and financial plans, and 

to identify alternative courses of action as warranted; 

(d) City Opera's Board of Directors shall continue its on-going process of evaluating the 

effectiveness of its governance, financial and risk management, investment management 
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practices and systems of internal controls, and shall adopt appropriate enhancements thereto; 

(c) City Opera shall designate or retain a qualified individual to perform the role and 

function of chief financial officer; 

(t) City Opera shall, for the balance of the 2008-2009 fiscal year and for the 2009-2010 

fiscal year, report to the Attorney General on at least a quarterly basis concerning its compliance 

with the terms of this order, and in addition shall report to the Attorney General on an annual 

basis regarding its obligation to replenish the Wallace Endowment Fund until the amounts 

borrowed have been fully restored. 

12. The Attorney General is satisfied that the requirements of EPTL § 8-1.1 (c)( I) and 

the doctrine of cy pres have been met, including (a) that the gift to City Opera ~as charitable in 

nature, (b) that the donor had a general, rather than specific, charitable intent, and (c) that 

circumstances have so changed since the creation of the Wallace Endowment Fund as to render 

impracticable or impossible a literal compliance with the terms of the gift, warranting the further 

cy pres relief requested in the Petition. Based on the exigent circumstances described in the 

Petition and the Affidavit of Emergency, the Charities Bureau is satisfied that, absent the cy pres 

relief requested here, City Opera will be at substantial risk in the near future of being unable to 

meet payroll and other immediate financial obligations. It appears that the further cy pres relief 

requested herein would significantly alleviate City Opera's current financial emergency as 

described in the Petition, particularly in view of the closure of the St~te Theater for the 

2008/2009 season, and thus enable it to continue to carry out its not-for-profit purposes. 

7
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13. Accordingly, the Attorney General has no objection to the granting of the 

additional cy pres relief requested herein by City Opera and entry of the proposed order 

submitted with the Petition. 

ELLMAN 
Assist t Attorney General 
Charities Bureau 
120 Broadway 
New York, NY 10271 
(212) 416-8404 

Sworn to before me this 

~~ 
'Assistant Attorney General . 
(pursuant to Exec. L. § 73) 

8
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SUPREME COURT OFTHE STATE OF NEW YORK 

COUNTY OF NEW YORK 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of 
New York. 

AFFIDAVIT OF 
NO OBJECTION ON BEHALF 

OF THE ATTORNEY GENERAL 

ANDREW M. CUOMO 
Attorney General of the State of 

New York 
CHARITIES BUREAU 
Office and P.O. Address 

120 Broadway, Third Floor 
New York, NY 10271 

Assistant Attorney General 
Paula Gellman 

Tel. (212) 416-8404 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-------------------------------------------------------------------x 
In the Matter of the Application of 
NEW YORK CITY OPERA, INC. 

AFFIDAVIT OF 
MICHAEL M. KAISER 

Petitioner. 
Index No. 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of 
New York 

-------------------------------------------------------------------x 

STATE OF NEW YORK ) 
ss.: 

COUNTY OF NEW YORK 

MICHAEL M. KAISER, being duly sworn, deposes and says: 

1. I am the President of the John F. Kennedy Center for the Performing Arts, 

Inc. I make this affidavit in connection with the application by New York City Opera, Inc. 

("Petitioner") for cy pres relief with respect to an endowment fund referred to in the Petition herein 

as the Wallace Fund. 

2. In accordance with the Order issued by the Supreme Court of New York, 

New York County (Judge James A. Yates). on October 28,2008 granting Petitioner the relief 

requested in a petition filed on October 27, 2008, Petitioner asked me to serve as its independent 

financial advisor. I agreed to serve in that capacity, and the Attorney General of the State of 

New York (the "Attorney General") approved my designation as independent financial advisor. 

3. In fulfilling this advisory role, I conducted a review of Petitioner's 

financial condition and assisted Petitioner in developing a strategic and financial plan. As part of 

my review, I familiarized myself with Petitioner's budgets, cash-flows, and general operations. 

1214978v.1 
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communicated extensively, in person, by telephone, and by electronic mail, with Petitioner's 

finance staff and members of Petitioner's Board of Directors to discuss and review·Petitioner's 

recent financial and operating history and its plans for the future. I have reviewed the budgets 

and cash-now projections, including the contingency plans, that are described in the Petition and 

were submitted to the Attorney General in connection with the Attorney General's review of the 

Petition herein. I have also taken into account other factors relevant to Petitioner's financial 

circumstances, including general economic conditions and Petitioner's recent financial and 

operating history. 

4. I have met with the Attorney General concerning the plan developed by 

Petitioner, and I have answered questions from the Attorney General about the plan and 

Petitiof.ler's planning process. 

5, Based on my review, and my extensive experience managing and advising 

cultural organizations in New York, Washington, D.C., London and other cities, and given the 

information presently available, including general economic conditions, I am satisfied (a) that 

Petitioner's budgets and cash-flow projections, including its contingency plans, are based on 

reasonable assumptions about, and were developed on the basis of reasonable and customary 

methodologies for the projection of, revenues and expenses for an organization of Petitioner's 

type and size and its financial and operating history and (b) that Petitioner's strategic and 

financial plan represents a viable plan for the future. 

~ {",--'----
MICHAEL M. KAISER 

Sworn to before me this 

.~ 

~ day of March, 2009 

Notary Public 

2 
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Index No. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of New 
York. 

AFFIDAVIT OF MICHAEL M. KAISER
 

Patterson Belknap Webb &. Tyfer LLP
 

Attorneys for Petitioner
 

1133 Avenue of the Americas
 
New York, New York 10036-6710
 

Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-------------------------------------------------------------------x 
In the Matter of the Application of 
NEW YORK CITY OPERA, INC. 

SUPPLEMENTAL AFFIDAVIT OF 
ANDREW D. SCHAU 

Petitioner, 
Index No. 

For cy pres relief pursuant to Section 8-1. 1(c) of the 
Estates, Powers and Trusts Law of the State of 
New York 
------------------------------------------------------·------------x 

STATE OF NEW YORK ) 
ss.: 

COUNTY OF NEW YORK ) 

ANDREW D. SCHAU, being duly sworn, deposes and says: 

1. I am a partner in the firm of Patterson Belknap Webb & Tyler LLP, 

attorneys for Petitioner, the New York City Opera, Inc. I make this affidavit in support of the 

application by Petitioner for cy pres relief with respect to an endowment fund (the "Wallace 

Endowment") that supports City Opera. 

2. Annexed hereto as Exhibit A is a copy of the Order issued by the Supreme 

Court of New York, New York County (Judge James A. Yates), on October 28,2008 granting 

Petitioner the relief requested in its petition filed on October 27, 2008. 

3. Annexed hereto as Exhibit B is a copy of a President's Certificate, the 

original of which is in my possession, certifying that on March 12,2009, the Board adopted a 

resolution authorizing the submission of this Petition. 
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4. Annexed hereto as Exhibit C is a copy of the Certificate of Incorporation 

(as amended) for Lila Acheson and DeWitt Wallace Fund for Lincoln Center ("WFLC") and a 

copy of the Certificate of Dissolution of WFLC, which copies, on infonnation and belief, are true 

and completes copies of certified copies obtained from the Secretary of State of the State ofNew 

York. 

5. Annexed hereto as Exhibit D are copies of the Instruments of Grant for the 

funding of WFLC, which Instruments, on infonnation and belief constitute all of the instruments 

pertaining to the funding of WFLC and which copies, on infonnation and belief, are true and 

complete copies thereof. 

6. Annexed hereto as Exhibit E is a copy of the agreement between WFLC 

and City Opera as of April 30, 2001 (the "Wallace Agreement"), which copy, on infonnation and 

belief, is a true andcomplete copy of the original Wallace Agreement, which on infonnation and 

belief is among the business records of City Opera 

7. Annexed hereto as Exhibits F and G, respectively, are copies of the 

resumes of Michael M. Kaiser and George Steel, which copies, on infonnation and belief, are 

true and complete copies thereof. 

8. Annexed hereto as Exhibits Hand L respectively, are true and complete 

copies of this Court's opinions in Matter ofWolseley, 814 N.Y.S.2d 893,2005 WL 3726198 

(Sur. Ct. Suff. County 2005) and Matter ofSt. Charles Hospital, N.Y.L.J., Aug. 4, 1995, at 25, 

col. 6 (Sur. Ct. Suff. County 1995), unreported cases in which this Court granted cy pres relief to 

other New York City nonprofit institutions in financial distress. 

9. In connection with our preparation of the Petitioner's case, I caused a 

search to be made of the files of this Court in a case called Matter ofThe Cooper Union for the 
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Advancement olScience and Art, Sup. Ct., N.Y. County, Index No. 112519/06 (2006), where this 

Court granted cy pres relief to another New York City nonprofit institution that was under severe 

financial pressure. The significance of the Cooper Union case is discussed at page 17 of the 

Memorandum of Law submitted herewith. Attached for the convenience of this Court as 

Exhibits J and K to my aftidavit are true and complete copies of the Petition and the unreported 

Order in Cooper Union, dated September 27,2006. 

Sworn to before me this 

q/-stday of April, 2009 

IUAAlAMO 
NoIIry,..., SIIte of New Yortc 

No.01Al8157268 

CGftIt,...-..........I~..;;." ~,.. 2010
'I~ ~
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SUPREME COURT OF THE STATE OF NEW YORK, 
COUNTY OF NEW YORK 

--------------------------------------------------------------------x 
In the Matter ofthe Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

[fROI GBl!D] ORDER 

Index No. C <j/' 'I if'B~ 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of 
New York. 

-------------------------------------------------------------------- x 

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8-1.1 (c) of the 

New York Estates, Powers and Trusts Law (~e "Petition"), the Affidavit of Susan Baker 

(Chainnan of the Board of City Opera) dated October 15, 2008, the Affidavit ofJohn P. Sare in 

Support of Application for Emergency Relief dated October 27,2008, the Supplemental 

Affidavit of John P. Sare dated October 27, 2008, the Second Supplemental Affidavit of John P. 

Sare dated October 27,2008, and the Affidavit of Reynold Levy (President of Lincoln Center for 

the Perfonning Arts, Inc.) dated October 17,2008, and the exhibits annexed thereto, and the 

accompanying Memorandum of Law, and sufficient cause appearing therefor; and 

WHEREAS, the Attorney General of the State ofNew York, in his capacity as the 

representative of the ultimate charitable beneficiaries ora not-for-profit corporation operating in 

or under the laws of the State ofNew York, is a necessary statutory party; 

WHEREAS, the Attorney General has provided an Affidavit ofNo Objection in 

support of the Prayer for Relief set forth in the Petition, its Affidavit conditioned on certain 

limitations to be set forth in the Order herein; and 

09340000024



WHEREAS, there are no persons interested in this proceeding other than 

Petitioner and the Attorney General, IT IS HEREBY 

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1.I(c) 

of the New York Estates, Powers and Trusts Law with respect to its petition regarding the 

endowment fund held pursuant to an Agreement effective as of April 30, 2001 by and among the 

Lila Acheson and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met, 

the Chamber Music Society of Lincoln Center, Inc., the Vivian Beawnont Theater, Inc., and the 

Philharmonic-Symphony Society ofNew York, Inc (such fund hereinafter, the "Wallace Fund"), 

as follows: 

(a) Petitioner may borrow from the Wallace Fund (in addition to those 

amounts which Petitioner may expend pursuant to the tenns of the Wallace Agreement and 

applicable law) the amount of$9,500,000 to pay down the indebtedness associated with 

Petitioner's 2007-2008 cash shortfall. 

(b) Petitioner may borrow from the Wallace Fund (in addition to those 

amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement and 

applicable law) up to $8,020,000 during its 2008-2009 fiscal year in order to fund its cash-flow 

needs during the 2008-2009 fiscal year, except that in the case of each payment made to a vendor 

or other third party subsequent to the date of this Order with respect to any expense related to 

progranuning scheduled to be presented by Petitioner subsequent to the 2008-2009 fiscal year, 

such payment may be made with funds borrowed from the Wallace Fund only if such payment 

(i) is require~ to be made pursuant to a contractual commitment entered into on or before the 

date of this Order, (ii) is required to be made pursuant to a contractual commitment entered into 

subsequent to the date of this Order which contractual commitment is approved by the Executive 

2
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Committee ofPetitioner's Board of Directors (the "Executive Committee") or the Board of 

Directors, as recorded in the minutes of such body or in a resolution by unanimous written 

consent, (iii) is made on prior written approval of the Executive Committee or the Board of 

Directors, as recorded in the minutes of such body or in a resolution by unanimous written 

consent, or (iv) is $25,000 or less and is made on prior written approval of Petitioner's 

Executive Director or other officer designated by the Executive Committee or the Board of 

Directors for this purpose, following such offi.cer's consultation with at least three members of 

the Executive Committee. 

(c) Petitioner shall (i) restore to the Wallace Fund the net amounts borrowed 

from it pursuant to paragraphs (a) and (b) as Petitioner has net financial resources that may be 

prudently used for that purpose consistent with the legal restrictions on the use of such resources 

and (ii) restore the Wallace Fund to at least eighty percent of its historic dollar value as Petitioner 

has net fmancial resources that may be prudently used for that purpose consistent with the legal 

restrictions on the use of such resources and as there is net appreciation within the Wallace Fund. 

(d) Petitioner, in consultation with an independent financial advisor. shall 

develop a viable financial plan, by December 15,2008, or such later date as the Attorney 

General and Petitioner shall agree. to restore Petitioner's short-term and long-term financial 

health. The independent financial advisor retained for such purpose shall be subject to the 

approval of the Attorney General (such approval not to be unreasonably withheld). The financial 

plan shall include a detailed budget with reasonable good faith projections of revenues and 

expenses (and cash flows to the extent they can be reasonably projected), based on reasonable 

assumptions as to Petitioner's financial condition and general economic conditions. The 
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financial plan shall also include a plan for repaying any amounts borrowed from the Wallace 

Fund or any other source. Such plan shall be approved by the Board of Directors. 

(e) Petitioner's Board of Directors shall evaluate the effectiveness of 

Petitioner's governance, financial and risk management, investment management policies and 

practices, and systems of internal controls and, following consultation with the Attorney General, 

shall adopt appropriate enhancements thereto. 

(f) Petitioner shall designate or retain qualified individuals or finns to 

perform the roles and functions of chief executive, internal auditor and chief financial officer 

insofar as such positions are or become vacant.. 

(g) Petitioner shall use restricted assets as collateral for indebtedness only 

with prior court approval or prior written approval of the donor, unless such use is pennitted by 

law and under the tenns of the applicable restrictions as determined following review and 

approval by Petitioner's Finance Committee and Executive Committee, or its Board of Directors, 

as recorded in the minutes of their deliberations. 

f 
~ 
:; 
e 
; 

! 
! 
, 

:'rI
I, 

I' 
i 
,f' 

4 

Dated: Octoberzi 2008 
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NEW YORK CITY OPERA, INC. 

President's Certification 

I, Mark Newhouse, do hereby certify that I am President ofNew York City 
Opera, Inc. (hereinafter "New York City Opera") and that the following resolution was duly 
adopted on March 12, 2009 by the unanimous vote of those present at a duly called regular 
meeting ofthe Board of Directors of New York City Opera at which a quorum was present: 

"RESOLVED, that New York City Opera be, and it hereby 
is, authorized to petition the New York County Supreme 
Court for an order permitting New York City Opera to 
borrow an additional $6.6 million from the Wallace 
Endowment Fund, the provisions of such petition to be 
determined by the Chairman of the Board of Directors and 
the General Manager in consultation with legal counsel to 
New York City Opera." 

IN WITNESS WHEREOF, I have hereunto set my hand,fllS ?resident of the ' 
Corporation and caused the corporate seal to be affixed thereto this ¥ day of March, 2009. 

Ll--
Mark Newhouse 
President 

Sworn to before me this 

30~ day of March, 2009. 

KATHLmJC 
tmm~l'/~v:j~-}:':' '""; ..i
 
GcmmtJ., :' "
 

1'1 'il)'i4v , 
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••••••••••• 

STATE OF NEW YORK
 

DEPARTMENT OF STATE
 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

WITNESS my hand and official seal ofthe . 
N •• Department of State, at the City ofAlbany, on••• O~ E\l7 ••• 

March 3, 2008.•••~~ .rO•••
 

..."'~ ;P1-\
 
·:~ ~ ..··•• * * ... 

•• 
"-0 ~tq: 

• -.A (""'t •.. .. 
•• 
~

--1~ ~
.~ 

•• Paul LaPointe
••• rAn?""T'T' 0 ~ 

•••
•••e.. .1'1 .1 Special Deputy Secretary ofState.......
~. 

,"Rev. 06107 
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CERT~FICATE OF INCORPORATION 

OF THE 

LILA ACHESON AND 

DEWITT 'WALLACE FUND 

FOR 

--,_ .. -_.LINCOLN CENTER 

Under 'Section 402 of the Not-For~Profit 

cor~xa7ion~aw of the State of New York 

I, the undersigned, a Eatural'person of at least 

'eighteen years, for the purpose,of fopming a,not-for-pr~fit 

corporation tinder section 402 of the Not-For-Profit corpora~r 
, , , 4 

...... _t;,;'~n. ~w of the State of New York, HEREBY CERTIFY as follows: 

FIRST: , The, nameo! the Corpor~tion is LILA 

ACHESON AND DEWITT WAL~CE FUND FOR LINCOLN CENTER 
r 

, SECOND: The Corporation -is a ,corporation as 

defined in sub-paragraph (a) (5) of',Section 102 ,(defiJiitions).....•,....._.......,. 

of the Not-For-PrQf~t Corporation Law and is a "Type aM 

corpOration as defin~d in paragraph (b) of Section 201 of 

said Law., 
,... 

,- •.~;..- .• - r-..··:::.~.~ ~•• 

. THIRD,:' The' CorpOration. is formed exclusi.vely:~· " -)1
\. --------------_:.---_._--_.- ..__ . ~--- .._-p....~' - ~ 

I'-.----..-~'----- f-or-s-c-ri-e-n-:"t-:i-:f~i-c-,"'7"-=l-;-iterary, charitable and educational' pUrp6'sea-_.' . 

by operating exclusive1y for the ben~f~~ ~~ the'const1tueht 
~ ::-:<:!i 
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-- -- -- --_ ..- - --

companies oE Lincoln Center for the Performing Arts, lnc. of 

New York, New York and in particular for the support of the 

Metropolitan' Opera Association, Inc., the N~w York City 

Ballet, Inc., the" New York City Opera, Inc., the Phiihar

monic-Symphony Society of New York, Inc., The Vivian Beau

mont Theater, ~nc., and the Chamber Music Society of Lincoln 

Center. Inc. in such a manner that the Corporation will be'
',-/ . 

an organizatt6n described in section ~~(al (3) of the Inter...... 

nal Revenue Code of 1954, as amended and supplemented (the 

"Code tt 
) (or the corresponding provis'fOn~a'ny future" United 

States internal ~ev~ue law), and to that end the Corporation 

~hall have power t~ solicit grants and contriDutions~ and to 

,_ '__ ~,<;q,uire 1;ly bequest,. grant, gift, devise, purchase, lease or 
. 

o~h~rwise any property, real or personal', tangible or intan

gible,- or any undivid~d interest therein, without limitation 
" 

as to amount or value, and to own, hold, use, It'i~n4ge"_!~1."L__ .. ·_,, 

deal with, lease, p~edge, mOrtga~e, donate and dispose of 

the same, ~nd to invest, reinvest and deal with the 'principal 
:-....-..-.~----_._-

and income thereof, and in general to dO'any and all acts 
.:,. 

and things and to exercise any and all-powers, incl~ding, 

wit.hout limit.ation, those general .. powers enumerated irt . 
iectlon 202 (a) of the Not-for--:P,rof'it· corpor~t.1o'il Law, ~;wh'ich 

. "'::~. .:.~. .. .0.-:... _~ - :.:-.,:": -:r.:.--:....

may now or hereafter be lawful "for the Corporation to-\do or 
. " ... 

exercise under or pursuant to ttie laws of the, 
, 

State of New 
~? 

York.for t.he purpose of. accomplishing any of'the purposes or 

the Corporation, ~ll·in such manner as, in the' judgment of 

. . 
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the directors-o-f-t:he- Corporation, shall best promote the
 

purposes of the Corporation, without limitation, except such
 

-limitations, if any, as may be contained in the instrument-

under which any such prop.erty is received, or in this Certi 

ficateof Incorporation, the by-laws of the Corporation or 
any applicable 1~WS1 provided, however, that notwith~ta~ding 

any ot~er provision" of thi~ Certificate of Incorporation, • 

the Corporation shall not carryon any activities which are 
-

not permitted to be carried on by (1) a corpOration eJ.(empt ."-.,
"from Federal income taxunder.tgec~ion 501(c) (3) of the .Code~~_ 

(or any cor~espOndin9 provisions of any future United Sba~~ .---
_internal revenue law) or (2) ~ corporation, contributions to 

which are deductible under section 170 (c) (2)-" of -the" Code (or" 
. .- 

the"corresponding provision of any future United States ~
 

internal .revenu~ law), and provided," further, that nothxng
 
_ e 

herein shall authorize_ the Corporation, directly or indirectly~ 

to engage in or include "among its purposes any of the activities 
"" 

mentioned in section 404(b)-(t! o~ the Not-For-Profit Corpora

tion Law,
 

The Corpor~tionhas not been formed for profit or 

~ectiniary advantag~and no part of the assets, income·or~ 

profit of the Corporation is distributable to, or sh~~~~ 

inure to the benefit of, any member, trustee, director; ~ 

officer or employee of the corporatio'n, or any priv4te~:-'"T,:--- 

individual, ~xcept that-reasonable compensation 'may be paid, 
" 

- 3 

I
 
I
 
r 

" .
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for services rendered to or for the cor~o~ation in effecting 

on~ or more of its purposes, and no menber, trustee, direc

tor, officer or employee of. the Corporation, or-any private 

indivi~ual, sh~ll be entitled to shire in the distribution 

of any of the corporate a$sets or dissolution of the Corpora
.,
 
tion.
 

FOURTH: The territory in which th~ activities of 

the Corporation are principally to be conduct~d is the City 

of New York, County of Ne,!, Yor~i State of New York; but the 

activities of the Corporation shall not be restricted to 
" . -"Such' terrItory. 

FI~TH: The principal office of the Corpora~ion 

""", .
is to be located i.n tb'e ci'~y ~New York, County of New 

York, 'State of New York•. 
." 

----_._... SIXTH: The names and places of residence of the 

.- initial directors of the. Corporation "are: 

Names Addresses 

Jphn A. O'Hara 188 Sbnwich RoadQ---... __~ 
Greenwich, ,crr 06B30 

Anthony A. Bliss One ~incoln Plaza 
New. York, NY 10025 

Barnabas.McHenry 164 E. 72nd Street 
New Yor~, NY 10021 

SEVENTH: The Secretary of, State, p~rsuant to 

Cha~e-er'5'6'4 of th~ N. Y-;S'~-Laws of"I~)"8rS40r1ATl7T7Ts

hereby designated as agent of the corporation upon whom . ~, 

process against it may be served. The post oftice address 

to which the secretary shall mail a copy' of anf 'process 

-4
D 

I
 
i 
I 
I
 
I
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-~ I... i,	 , 
l 

aga\nst the Corporation served upon hi~ is 34th Floor, r 
200 Park Avenue, New York. ~y 10166. 

- - . -.' - .-'-".'. _...-----------
ErGHT~; Pri0s-to delivery o~ fhis Certificate of l

Incorporation'. to the Department of State fo~ 
, 

filing, all 

such approvals or consents ,required by law shall be endorsed 

upon or annexed to this certificate. 

~ 

NINTH: As specified by the following Bections 

of the Code. or by cognate provisions of law. the Corpora

tion. in the event that and so long as it is a "private 

foundation" \o/ithin the meaning of s~ction 509 (a) 'of the Code 

(or the corresponding provision of any future United states 

.. inte~nal revenue law)-~ shali distribute its income .€or each 

taxable year at· such time and in such manner as not to 

subject it to·tax under section 4942 of the Code, and the 

corP9ratlon shall not (1) engage in any act of'self-dealing 

I 

I 
as defined. in sectlon 4941.(d) of the Ccx'e •. (2) retain any 

excess business holdi~9S as defined in section 4943(c) of 

the Code, (3) make any investment in such manner as to 

SUbject the corporation to tax under section 4944 of the 

Code or (4) ·make any taxable expenditur~s as define~in 
.- ... 

section 4945(d) of the Code. 

. " 

TENTH: U~on the dissolution of the Corporation 

the directors of .the corporation shal1, after paying.or ...._----- - -;----.. _

'.l making provision foi--the-:paY;~~t-~f' dl .the llabilrt€les of 

'

-5-' 
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the Corporation, dispose of all of ...t.be assets and property 

of ·the Corporation.to or' for 9 the use of the constituent 
. . , 

companies of Lincoln Center and.in particul~r th~tro~ 

politan Opera Association, Inc., the New York City-Ballet, 

Inc., the New York City Opera, Inc., the Philha~onic- -
Symphony Society of New York, Inc., The'Vi~ian'Beaumont 

Theater, Inc.,' and the ChamOer Music'Societ~ ~f .Lincoln 

<;enter, Inc. or such ._successor organiz!,!tion or. organizations 
--. 

organized and. operated exclusively for scientifi6,'li~erary, 

charitable or educa,tion~l purpo.ses;· .as m~y, co.nsis~nt with 

the Corporation's aualification under section 509 C'al'O}. . ... - - .. of 

the Code (er bhe cor~niiin<! provIsion of any future . . 

_ . . United States internal revenue law), be designated!n any 

amendment to this Certificate. of Incorporation, subject to 

an, order of a Justice of the' Supreme Court of the State of 

New York. 
····_·--IF·_·

ELEVENTH: No substantial ~art of the activities of 

the Corporation shall consist of carryi.ng on propaganda, or 
./ 

'otherwise attempting to influence~egislation, and the 

Corporation shall not participat; in, 
. 

or intervene io_ (~~_-=-
. _.._ ~ .. .~..__ . 

cludirigthe publishing··or-d·i-str-ibuting of statements) 
.. -- .--" . . ,--_.--_#._'''' 

any 

-poli.t-ical caMPaign-.on ·behalf· of-any carldidate for public 

office. 

TWELFTH: This certificate "is .-riot·-f·or an_~~t.tinCJ 

... 
unincorporated association or group. 

- 6 -
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-----~---

THIRTEENTH: Nothing in this Certificate of
 

Incorporation shall limit the authority of the members to
 
~ .- ---- .,. 

alter or amend tpis Certificate of Incorporation, p~ovided 

that no such alteration or amendment maybe· effected unless 
" ..
two-thirds or more of the members of ~e Corporation shall
 

vote therefor and provided further that such amendment or
 
• 00 

alteration shall be consistent with the ~orporati6n's quali 

fication as an organization described in section 509(a)(3) 

of the Code (or the corresponding provision of any future 

, Ur.ited States internal revenue law).
-- ---_.~----

IN WXTNESS WHEREOF. I have made. subscribed and 

acknowledged tr.is certificate this ~ day of December. 
r . 

nineteen hundred and eighty-one. 

...
 

, 
..• ",.-:-.--;"'.':.5 

". 

.. ..--_._-_." ..~---~-

7
 

09340000037



--

f)... 

___ .A...~_.----. . - ---- .----- _._._-~-_._----_._------

-.
 
STATE OF NEW YORK
 

ss. : 
COUNTY OF NEW YOR~ 

On this Eday of December, 1981, before me 

personally carne Barnabas .McHenry·, to me knC;lwn ari~. known to 

me to be the person mentioned and described. in an~who 

execut-ed th-e foregoing Certificate of Incorporation and he 

duly acknowledged to me that he executed the same • 
.••.•-.~--... _-----,_••'T. 

~Vv~~· 
Notary ie· to 

fCLAIRE M. ZANNONI
 
NOlary Pu:>!ic. S~ote- of NIW Yolk
 

No. 3~·~iC3~
 
Ouall'Jcd~ 10'\ I ~'.:I Vcrlc Covnty


Cart. filecU:l ''::;::·.:~,".:!!r Coun~· • r 
··Commlui"n :::'x':" '. : ; :,;;C!1 ~a. 19C..:r·· 

.- ... 

.... 

, 

0--:--.,._:.-.; ._ 

- .----._-_._------
___ 0

",. 
( 

~ , 

I 
I 
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•
 ._-_._- --._--_._- .. - --_ .. -_._-----'-_._._----._----~~----_....:--....:...-_--

Nov~rnber 30, 1981 

Secretary o·f State State 9f New York
 
Albany, New York
 

-- --------:- 
Re: Incorpor~tio~of Lila Acheson and DeWltt 

Wallace. Fund ..for Lincoln' Center 

Dear Sirs: 

• 
Lila Acheson Wallace-hereby consents to the 

formation of the above-referenced corporation and has no 

objection to the usei of the name "Lila Acheson Wallac.e" 
..---~
 

by such corporation.
 

Very truly' yours, 

9&~~£'~ tJ,uk.A 
Lila Acheson Wallace 

-. 

: . ;-_.....~-=-'-_ ....... .!'__.•
 

--- --------_.... 

-- - ~.~-,~..... -.-'" _ _..-. .... -.._----q 

----~------_._-_.. . 

I 
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•, 
i 

I 
DE,WiTT'WALLACE FUND. INC. 
A NEW YORK MEMBERSHIP CORPORATION 

t 
f 

I 

Secretary of State 
State of New York 
Albany, New York 

; . 
.... 

Re; Incorporation ~f Lila Acheson Wallace and 
DeWitt Wal~ace Fund for Li'nco1n Center 

._-._- -'------,--

.Dear Sirs: 

.- ...-----

DeWitt Wallace Fund, Inc. hereby consents to the 

formation of the abov~-referenced corporation and has no. 
, .--.- -_... -

objection.to the use of._the 'name lOaewitt Wallace Fund- by 

-
---._-.... ~ 

such corporation • 

Verr truly yours, 

DEWITT WALLACE FUND,' INC. 
, . 

-----::----

1_-
.... 

By 
ry 

'.. 
;. 

,"c... 
.---~' 

'. ,
-~--.- ~- .,f - ,.," .-•.--- . 

:.: ,." .....~------:--......-. .. .~ ... ~:l 
..~-r-.~ :-.\{ 

-:~ 
'9~ 

~ .------ --_._------ ....

.i~ 

I 0 

1 
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--
-----

. .' 

_:...----. ,. -. 

surREME COURT NEt-l YORK COUNTY· .' 
.~ 

x 
" ..__ . -" 

. In the Matter
 

of
 

The application for approval 0o-"{tt-h:hee'" - .-._--..-. APPROVAL· '-

Certificatp of Inc~rporation f
 

LILA ACHESON AND
 
DEWITT WALLACE FUND 
FOR LINCOLN CENTER ..
pursuant to tl!e Not-·Por-profit
 
Corporation. La'."
 

x 
'-:-~------J 

, '\ r::~::,::'J'
t:n'S~~~n \. ."', ...•·:..t\ 

I, __L_.u_'f_~_~·_\~_\J I_~'~""_-_·_· , a__ Justice 0 f 

the Supreme Court of the State of ~~w .~~~~.in the First.
 

JUdicial District wherein t~e principal office of the LILA
 

ACHESON AND DE~TT .WALLACE FUND FOR LINCOLN CENTER is to be
 

loca~ed. do hereby approve the ~~thin Certificate of Incorpora


tionof th~ LILA ACHESON AND-DEw.IT.T WALLACE "FUND FOR LUlcetN
 
... --...---

CENTER and. consent that the
 

Date~:rJANt 19B2 Signed: '-~~--~\ 
New York, New~Y~o--rrk- rt 

. 

~ 

lDW;1ffi) ~H: LEftf~ER 
~............----- 

.., 

" ,·V:· '.., ...

~. 
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•••••••••••

STATE OF NEW YOR/(
 

DEPARTMENT OF STATE
 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

~ I 

WITNESS my hand and official seal of the 
N •• Department of State, at the City ofAlbany, on••• or E\l7 ••• 

March 3, 2008. •••.<..~ ro··. 
"'f.,.,~ ~+... 
·:~ ~ 

.. ·· • * * . .••·. .• .. ~ ~"., ., ~
~ : 

•• :fo6 L'" :
• ~ f~ •..--(~ ~ .. Paul LaPointe •• rAtr:-l\.~ o~ ..-. ~~~.~ . Special Deputy Secretary of State

••••••••••• 
> 

Rev. 06/07 
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CERTIFICATE OF AMENDMENT 
__ ._.:-:...:~-..-:'-=:':-=::"""=-=,"-=..~;..~,-r_ .. .. _.'--.-. -'.' -O.P ·-tJfE-· -...--

, . 

..: 

_____. - ..... _ ~._ . I...l.LA.---ACffESmL..AN-D-D£W-1-T-+-.-WA-I.-LACE-.l'-tHffi----,--'---"-----",o~;_.-~-......~....; --,,----f----- ' - 
~ ~' ~ 

.--- .- . ... ._:_..:MIC' :_ ..... ..•• "
 

:<J
 
CD FOR---_._--- ------ .... 
('YJ 

.._--.._,..-~ ~ ... '·;~ntCo.LN CENTER

Lii-iCfe'i'-secti'on..-80'3 Cit ·the Not-For":'Pti'oJii t.""" . 
......,----- .. .;. ~ 

..- .... 
~ = -'-_.,--- .__, __'.~.: b '_'~'~" .biw , 

.; ------.:..,....~----"'.---'."'--....;-::...._"_..._._._-=-s
..__ .--,--."--_¥-' ._p.. 

i----.'-;- ----.-".,  we" TI1!,,; '~'ND~RSIG~~D~ George v. 'G-rune belng the': 

- ..........~-
_. ---~ 

....:..;""'":-.e.--.. . • --, •. 

"Corpora tion" ) • 

2.' ThQ Certi fica.te of .. In9-o~'P9t-at: ion of the 

25th ~y Q·E Ja "uary r 19R 2. -. "'!'he" Corpo ~ ;,~.j.qn, w~ s:· .f~.r.m.ed::.:._.-::::.::-=:...:.~' =- '. 
under the Not~For-Prof i 1;, Corporat.1on Law "of the Sta te o'f· ,,~;:;:::;;.=-...;..- --:-:-::-~'U 

. --... ... _~.. - ~ ~ 

_._-~ 

~1ew York. , -, 
i

~ 

1 

).. - The Corpo r a ctun- i s --a. ,co ['po-:rat1(::n,.~""s-----;---_.'7'..----'---T"T""--.i 

, 
Not-for-Profit· Corpo('~tio-n Law; it. i)i a Typ~ B 

---'---' . - .. -' ",-- -
r~._.:"., ..::.,.;..;:;.,c~-c~ 

~. 

..
 -_._-----,~---

)Co rpora~,ion 
". '." ·f. . .. 
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,

corporation undec 

he a Type R corporation 

- &\. 

Inc., a constttuent.
 
Perforl"ltnq Arts,- Inc. I .as an 

. -0·-''-:''" 

company of Lincoln Cen~er for the 
-

orqantzatibn with reBpec~ 

Eolfowinq this amendment. 

- ~ 

section '201- of said lawt- and-" tt;-vttr 

pard'lcaph _THIRD of the Certi f-icate of Incorporation of - 0 

~ . .. _ .... _.- --- - "-:---7--------- .. _ .. ~~ Jo~_ 

..". --~--

as o~ the dal:~ this Certificate _is filed by the ~ 
4,• 

.... __ Sec r.;a til cv Of Sta ta :.. - ._--:--.==:-=::-=-=;=:=""--:'_-_-_-_-_--_-_-'~--_-.:::_~__:;_--_-_ 

~T-HiRD~-"'''The corpor~'ei~:;;--i,-{-~e'd::~xciuSiVelY 
~-----------,------------

- -~ -------,,-------- --'t~o::-r=· SC len t~nC'"';"Tl tera-ry, char-1tatlle all~ 
Ceo' ------- - , 

-~~du~a-t.-i;~-~i.:~p·u~;~;~iJ::::1J~~1;petairn:q~-~l~;~~;fY~'fb-r: -- ....,..,.---=-
-'~-"" _,r. ,.---.-_•... ---~_. ~ •. _._._.:"':_.;. •• "'"r- - _ -~._... • ......_ .. - ......_ ..-- ..."' ....... __• ...~ --.c...,...
__ ... "'S-...._~ --..--:---~- ._::.._~~..:". ~_--.-.-...

the benefit of the ~on,st_itw~nt c<?f8panie~ of Lincoln --- '. ----_. .. ..... 

..__ •. __ -:_.-:-_ ° ~ ---~_.~_•.;-:.- ....:.::~•• _- .- ..••_. ---- 

New York and in ,par:ticul:ar ofoi"' the-'support of.~.t:he. ,:_:: ".-.-: -:--:~_-_':-: 
__ • __ ...... _ ......_ . ....-: .. -;:,..•. :.. • . ""rl-.•• - .:__.__ 

Met"ropolitan Opera Asso'clatlon--;- Inc., the New Ydrk._---:..~ _ 
-

Cify Ballet, Tnc., the- New York C! ty Opai:' a ~ Inc.,'. . - -_. 

the Philh~rmonic-SYmphony Society of New Yock, 
._----:-;. 

Inc. , --and the Chamber Music' Society of', Linc~ln 

Ce~ter, Inc-:-in sucfi---a-'manne'~- tha-rt-h.eCorporat:1."9h
- ~ 

, --'=.-
will be an oraanizatio-n-' describ~d _in sedtion- -.' ...-. 

... ~ ; .•'. -.•- ... ·'0' l ~ .• 0_ ...... _ ...•. '_". _ .. _._.' .--./?_ •• ,'.
509(a)() of the Internal _ReveollfLCO-deof 1954,_as __ , 

. -'-' ----- _,. - _ "._------,.._0__-:-'--- __:--_-1 

arne nderl and s u ppleinen-ted (the '" Cd~.:1 .. (~or -UHi,:-- __ . _ ___ -._~-:: •.:. .•_0 

~one·gpo-~d·i~qpr-;~isio~-~t-a;y-~f_\:t~ure -uot i:.~d Sta tes _--".--~--~~-~ 

intQrnal-~~~~~U~ la~), ~aiid -t;inat.~end ,-..ne: --;'.:~---"':.:~,~.::-~:':-- ... 
:-' .--'-----:---' ----~ 

---- ------------ .----_ .. ---  -------~-------,-- -r - . _._._ .....__.. _--_ ..• _--_. -~.. 

~~.~.:~~.,f::-:---~ 
.._,~ 
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: 

.'J 

~ - ---. " '--::,,m--0.. 

_____Corooratio!L.}:;hall hAve power.. to solicit grants an~-' .. 

" contributions, an~ to acquir~ by.~eque~t, qran~; 

. ;iif~evise, purchase,. l~ase or '-Othet:"wise any·.. ." ----.. -, ..-' --=,-=-=-_._-~-.~~. --------=--..;......~-~~~--___l 

property, real or.personal,·tanqible or intangible, 

income---th~~~~::, '0''-: : .. 

_...~.. ~-
,~. 

-_ ......
 
_. ,__ ~ .__ , t~s.~.~n~. .::i;;';'r':.;:gLL.,_wc:.:i:...t=.;.:hoUL.~:~Wtitation,.· those. qe';1e.~al :~powers "~.:........:..._.c.
 

--------- -~- --e=n'"'u'"'me'r-ateC1 'tC~ se¢ t t~~ 2n::-( i{-'~f-:t';e .Not;=Por~';;;'-ii' t'. .-_.,'. ..-

. 
CorPOrath5n ~Law, ·'whil;h. ~o.w ar. herea~r':b~ 

.

:'7 
... '-'---:, 

lawful for the Corper·at-Ion. to. r'lo- or exerc1 sa under 
," .. ------~----_., ~---

_.._.__ ... .:_.. :....-..~ .._ ..... __ .- 'r'-·;-'--'.--:-'''-~------'''''.''----'--

._.o-l';.~ pursuant t:,~. the' laws Q.tJ;'the-;~ ~tate- ·of- No·'" York.: "'. ...---1 

..__._.=;==::- ._.f.o.t:-thQ.....P-U~Q-..:.:O.f. aQ 9 o~Pll B.MJR·g~~~~------'----'-------1 
.~..." 

f)urposes of the Corporat1o~, ~lr in 9UC!)' m:~nn.e"i--a5 •.' - '--;:..::::'".... .. . . 

~}n the jUcjqment. ..of the direct.ors· o"f·the::-··----···'_· 
., "'-:-'-'.-'---~-.--_._--..,......,.-.-.-.~-

Co r porat ton-;--s-liat-'ll--lb~e"""'s~t-'p""""r7'lo""'mf1'O~t~eis"' "--------t~·""~"l'I\"2~s--."p:nUl15O---ses:·Of--:-u'i-;'e-~-,"'·

. ... r .. -.~~ 

·eorpo~7).n-:-_ WIthout, l' t-~itat;1iD~n';·~ex.cept .' such 
.....:.,_. -. '. " q... .. - _._-;,;. 

limi ~~t.~o,:,s, i·t an~~~' may '.beconf~ine"d:·ln'thEr· -, .--.--~---- "'-.- 
... '-" _ 

1 nstruiii'en tunde-i-'~mTcn-an{'such~proper--:tv-rs' .. ~---- ~'---';'~-:-'-'~"""': 
. -. . -'.- . . . .'. . .'. '-"'

rec.e i ved, 'c;r ~i4-thi 5-Cert1 ftc1i.te~'~{-:Inc'or-pO["aTi\O·ri-;----.--·"77C-~·-c=-~ 
.~._ .. '.':=,:~~:. .._.~~,.,~.~~.-. __ .-.,...-l.. .=::=-= .~.. ' . ;<-:--: - ... ~ ........--.-. "$' ~-

the. by-laws of" t~~:~p?.~~112!!~~_~~1=tca'bl:;~~~~=·_ ''-.:..-=".~_ 
r----------- .__.. _- --'-- - . .:...::-. -- - .,. --_.. ;.,.;-=-:"",=.~:-:-----:- "':'=.:::' :....- . ". '. .. .. • ...~
 

laws; pC:0vided"Qowever, thllt "utv~thst,and.ln9.. ~ny: ,.'

" . _....... = ......_. t . .. ~ .•.... _.,-;-.;- __._. ..'.•...•-.:_ ..-"{
 

~-- -----.- Jr ° "_ __ ; .:..-. ••_ ".0 •.'. ". -_" _ • ',' _ 

...--i. 

.. ~ _.-: .. 
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__ __

, , ., .. ---", 
i\ 

• 

, . 
':"- 

other" provision of this Cer--tifi<Cii,t..~ of 

IncorPoration, the Corporation shall not carri bn~ 
.. _..- - 

_ .;my; a.ctiV'it..i~8-..whid\, ar-e flot .. permHted to b;-----O:"· 
.':-. ..-'-'-_.~ 

• .r/"- __ ... _: .... __ ~. .__.. .,,_ ...• -.:....J,...:_~"'--~~...:..--:-- ...__._._

carr ~d.-Oft· bY~--MI~~-()tt>o-raTron exempt· frol'1\ Fede-ral~' 

-~--:-_ .._--~---- .-: 

incoITIe. L~.x l,Ulder' .sect-ion 5O-1~(;c.l( 3) of--the Code (or 
• . ' 0 .•~'."""':' .•.. 

-
dny correspondina 'pn;)"t-sio'o's o.f----any;futur-e"lTrilted -." 

y; . .... . - _':':::':.'-'. 

St·a·te·s __.in.t:"ern..al._ re-ve~ue" ---law)· or -( 2} a corpOra;},?·" ~ .-:~~~:.... '- .- ....~.. 
. . .~ ...:-:":--. \ -~----.- _..:.~-:...-~.I"~--·- .;- - .. -" .- ~::. . . . .. '.. . ~ 

I -=c'ol-l-tr-ibuct'ohS ~fu-~hI..ch~.Ar.e.-..dedue-t;:fh-l-e-ttr..di:·i~tl(>fF"::;:=-~;::-;';"=-_"·-----::r-:. d~::;~71n~ ;~;-:t:h.:Cod-;; ior -the co~~:s;,,;'~~~~:~_:::~~ - - - - .~ ~l; , _.---- . .~~-:::"-'~~'--._-' --.-.. -.-. ' .. ~ 

._._. ~.~ .. ~-=-~rovTsr~rl-_~_t an~~:u~~ur..e. Un i ~~~. ~~:a,~~A_:~-r:nd ~..._-_~~:~._~~ 
. -.-' '-. - revenue Ta'ii'~aoo. providei:r;~-f'urth.e..r--tJ~at l;\othillg,., .~. -' ; . ... ---,. , . - ... ' .. -:'. ..----t: "...... - '-:'-, -- --'..:: -.' -'; 

-~-~·.~ : ..-.he-rein s~~. a.~th"?.~i-~~....~.l2e -·.~~pO.t:~-~~.~~_t~~:Q~~~-:-:'-..... 
--i 'n di~~<;.-t_l" -- .-- - .:. ,l'f~ or .i'n c l'uge amonq-' L-t:S:::.·- _:..:;, ..... - - -';:'.' . 

.,.."..

--.~-_ ... 

-'.. __,,",.:5-- -~......... ~.:~.:~ ~.-:..~~il- .~.~_:~,.~ ..-~ -

....'~ ---_.. . :.::.......::..:..:....:.::---"- .. '.--. ~ ._-_..... _",:,--.:"--"~::"':~.:~ 

. --- --.-,.- .. -.---" purl)Ose sany -- .-.....-- .. -.--..:,- .~:::' .-=----=..:... ',. :-:-::. .(, f.t)}~~.C-.t~.y"i.-t;+~~-:"

~----'-'-::-"~----- .__ _~-~-..- ~. -.,..;., :: . - -'- ._- : - 

_ ...---:~~ 404 (b) - (t) of the NCit- Fo~~Pro H.t.·- Corpora·tio.n~:".r.aw·. ..
 
~.: il . •. .: . .:.. _'~-." ~'-. • 

. The Corporat ion-=-:has 'not~be~n -fQi;;d":f~.-pr;:Gf..i-..b.:.·.;..;:..·--=---:----:::-':-:1 
~ -'. . .. -. . ~'.-' .--_ ..- . ~ :. \\-

. at' ·p~cun.tat'y adva;)"'t.ajJLllni.,- "0 ~i..-·to( ltgl.-4ssets. __' .'
 
~;: '.,,0:# •• 
~-_.. ----- -- i n·co~~"~~Pi~.~-i~~~·~-~~~or;q~0jiF~ =~~~~~:'~"~~:-"--'~..-.~~~ 

_.' . .. . _ ·:._.-··.... ·~5~·-----·.. ". . ~ .... ----'I 
___.. _.dl s.u:..i but-ao-l-e-' "t6~--:-'<:n"--sna11 ~ 1. nure'_~2..thQ ben~ fi tor; _._.-:...'------~ -

any rn.~iIn)er. tpU-!5·te-t3-, "'dtr~:Eorl 'oftTc;~~ ~~'- elll~lciyee 

of the Co rpor.at·i.on"':, or any-,pri-v~te--·-:-tn'1I~.i.Q~'i::;=~'~7--~.'>~--:-:?:::::-- ..
• ...• - • .._-"- • • C"'""-""' ••••••. __ .J""" ..... •••_~-

except t'hat r.easonable cQl'1\pensation' ~av -b~' 'P-;id' for
• . -- II ./ '. - ~ • ",---. -.4. .' 

se rv ~ces rent:Jere(l to or for the corpOrat"io"_ i·n!..-- ..::;........, •.. 

• ," 
~. 

_':~ .. _~~ ,. ._... ._.-...._.-.--:-:7'-;",.-_-, 
~ 

_. .--=-::::::-.l"'::~. ~..: ..:: .....;.;. 
~fie.ct.lnq .. <me-·Of.'-more-\jt'-·l ~'g-~purDoses, am! 1'\'0' L-:_c:_~"':' ..>: .:.:~:--=-=.,.;-~ 

--~ .- . ~....,.=-"""""","",",-'-r-,..,'~.,-~""'"-:- . - _.....:'!.:su.... ~:. iIt" . "._ • "';~:_ ..• :.•._ •...•. t. - --:-~~--_. ;;i:: ....: ..~. -.~. . "'. '..~~
 
------ ' .L._== -- . r~H~mb~r,. trustee·, dir~ctor;' officer or empioy~.~ o~
 

-:' _. 
----::-~ • .' '~~ :. • l' '. <P -...c. - <~_ ...... ~";'" ....:..J.:----.--- -.'.r-J:lIlI1t - - - •
 

.~~ 

Ehe c~o._.-F_pot"a_t._t::'~·any ~p.r~i;_a,t.Q_:! n~ \ ~~:';;;a:;;.:,;!~.~::::_~:;.:,::",,;:....:.'i~";"---:~.5.~":":~~F._:;;:'_:::::_:;:_:="":'.":::=~
 
/' .., 
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, ·f ..... •._•._--'-.:o.....j 

-,,'" , .. 

: ...,~ 

", ..... 

-~--
-J:":' .: 

~-~.~--_.--, - ..~~:~_.. 

.' __ .- - ~-.' 

"-. ,:
_:_-,",-----,."""',-:;r_--:_.~ . 

-:-~::;:;:.>- ::::LP 
J-~--------_ .... 

-' .- . . -:~_.:-... ;". ..t.- .....:-:.:::-=,..........--.::...~.~~~~~~~~---iI 
-------~-___c,_...-:.----:'___T,_:__-~----. .' . .... 

"..:,. 

.,-~. . 
be enti t 1ed n -.~~--:-.. ,.~to -5hMi. iri-~i-.s·tfllitTU~n·.6(a·;y-~;,:t~~~--:~--·--.

.: ---' _. - ...... ~~-~. . ~ . -" ........ ---_.-.---:;. ..._ 
- the,SQrporattLassets or d.jss~-liiti~h:of the) -~~':;;;~~=-.-:'::' 

',' 
Corporation.•!' 

5'. - Th~ manner in which-this amendment WdJj 

• - Ii "" • . .. __..-----"'r----... ~-L :.---.--- 

author i l':ed wa's" by-'t.he·· unan i1'\~uS vote of ail.,;.~ of-t;-h'e .~~ 
. . ~ :'~ ......:'==-::':;:'~:,-"~'" "~.~ \-..:~. ~''.~-''-::':''--:-: .,." - '.:.-;.'~~;;-;;-;';:-::"""';"-;""---'-'-' '-:--'_.._~ 

.. - members of. the Cor-p<;["al:ion- 'a'l: ~. speci>al 'meetir,q .ptlrsu';~t 
~.:-.~.~ 

.... to_.~ t.te le.-:y I-.I! -See-t:~_n-.4'r-a~~~~:t~:·'X~V=-~J'·th~~?~:-._ ~~:::.~.;~~:~-::,.;;..~~-: 
7 .. .. .. 

--.--- ··ll ... 11·.··· 

'--' .6.. .The Secre ta toy. 0 f Sta te... j,.'50 he-:ceby" ' 

p.l'Jcess 'ag a 1r; s t 1 cinay be. ?eive<[•. 

---- .. 

'
The post..of-.fic.e.. 

~ .... - . ~ ..' .,~.... - . : -. 
'~_:~6-::.' - -.::'-':'-:'= ..•.__ . ·--.-__r_ ~~;~_-- --"t--

--:-.;- ~-:- .... . adrlre.sst'o"'whi·ch the Seet;:eury SJ)tD ",·m,.Tr '-a-'cop"y-oF iJr;'F·. 
• ....~ ••• : __ ~ -_.• --.-.-- .... __ ..• _. "'--""7 ---~7.""-_.-- _. .._ . _ . 

. _.- .. proce sos-ao.a i ~~f' -i~d)~iT~ Se.plc~~ . MnQ.fLJlLi.::ts==';H:th-,...~~~ 
nO "- _--='=:-_~":'''''''''----=Z-~~ '''_''._~_._~'' -.-_.----:-:-'"--- - .••: .... -~-.:.-:-.~~ •• ~-=..:.:._.__:__::...._.~.~.:......:...._-;.~.~~:-.;..a:"~ ""'till!.:i~:n •.. -:-.--:.------=--

Floor , 200 Park. Avenue.:"·~eIir-'Yo"rk,.· ~~.~-r:-k.-:'-10:~ '.' . , 
. . . . -_....._.- ....-- .--" .---...--.-.-.-.-----.. - ..:.:,.---.---.<...--:=.-.......----.-- ....- _-...-100.-. .~.~.. .......,...'IP ,"
 

IN WITNESS ..::.~..::..~-:· .. ~;
WH~tOF ":~he' \In'([erslqn;e -.hl!tve':...·.....:-~·-~ .....:~~ 
.._-

exe~t:eg- 3OO:-=.s il;:1neiJ ·lbis. 'ceYt:rf lc:a:te-:oii ::.tlie:::.da 1:-8-8". 

..,;_---... 
---';'.:._--- :i.r.IQ.:i..c.a ted. 9~-:e..t;..~ ir·T.9&p~~t~iy·e ..- ~-iQ:~t-\,Jres:;-~~=-·- .. ·'.- ..-

..r . 

'.' 

-. . j 

. • i 
----. -.-1 

" I 

_ ... '1 

'''', . 

,. 

_ • .; __ A 

"----

~---. 

-.....--: .~ 

- ----- .. -.-.:...----..-----.":"---~~.-.. --..---.~.--.-.- .. -tlo'-._-_.... -~..... 

..,./',. 

".-5
"'. 

. 

~.' L.i. 

._--] 
-- I 

J
i 

. 

.. 
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1 . ---_ .. _--.-----------_._-_._-:..-----_.-- ----_ ..... 

.. ~....__ .. 

S'1'ATEOF NEW YORK )
_.) _~S J ~ ... 

·---·-~tOUNTY-·OF NEW YORK) 

• 

I, George V. Grune, b~.tn·g Auly swor·n" deposis·"" 
and ··s~ys . that I am the President" of Li"la Ac:hes"C:in and 
De\H t t Wallace Fund for Lincoln Cen"ter;·· ana-·one-'of" the 
perS:CO!f. who·'s.i:9ned o. tID:: fo~"egoing Cert.~.fic;~te.· oL-.-;. ... ". .. _ ..._.__. _ 
Amendment, that I .have" read the Certificate of Amendment·· . 

_ ~;and ..kn.O!f~_COR-l;ents ther·eof and thattM..~Same- rs----t:rue= ---.--,"::--.;--_..
.;-to ~y own kn~;i~~d9:e.~-----------·_"--·--- 0·· .•.• ~~=~_"_. __.._.-..-. . _~_. . 

.  _._.~'-

--.. 

_...._:: -

.. •.~-'-----"-----

- ."_0 .-:-__• -;~~ . __~__ 

r 

! 

/. [ 

._---~~-~_._._...-::.._._...-,._.. .~'_-- .. ~~~~~.= ~ 
J. 
f 

~ ./ 
. .. _ •. • . ~ ..•. ~~ .t._..... __-:-/'/'_ 

- .......~~~~ .._--'..~-~-_ ...----_.'_ ..- .' 

•. ; _._•• '-'-:"'-'--~'-..,l / '-_..'"._.- -----f 

-.._....._====:::..:.=.~~ 

." 

_'_PO 
o , - • ~ .". _.. - -- ..~--

--~-_.._-- .--_. .._-, 

JOSEPHINE BRUCCULEAI _. . -
Notary pUblic. State"of NfuYo11L-.....:. ~_".:....:... .::. __....:_:..:....u__. _ 

" "-. No; 80=44'379. -
Q~~',fled in WQtchest8rCOUMv:=:T _ .•'.'. 

C()~~lts~~.~ ~~~~·~f30fIt~1-~~.. _.-...: 
1.. • 

~'''-~-_.- .  -... .. - ~ .__ .

.. 

. . 
y _.' •• _--.-_ .• --.....-. " .~'!=--.:::-

.. -:-~ .~.... 
-.~. _.-_.--" --

.. +._'.-="
(

.!-_.. 
I! .~: /:

" " 

/
I 

./ 

L .. 
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. -----_:....~;-.---_ .. _--_._
- "-- --. ---:. 

~~.. , ._-
V :--"--- .. ; 

_._-~ .... 

STATE OF NEW y6~K	 ).
 
) 55.:
 

"-'~_.'COUNTY OF NE;W ,.YORK)	 - .... 1· ••·-· ~--__

~---_ • ..J _ 

-.-- Q " I" Barnabas ,McH~nI;"Y, 'ot¥in9 ·'atnV'-swOrn. ~~pose-s.'\)-:--::-'· -, 
"oct says~ tl~at--.I-:-at'll the Secretary.of Lila Ac:1ie'son. and.... _ --~'~~_ .. 
-wi t..t. Wa Ftac.e E:llnd" _for._Lin..colo·:-=C~~r.jo _~nd one of~he.:u' • 

.. ersCims w 0 sl,qned -the. orego 09 e ,-"-~'-'---,--~--,--.-... 

AmendMent. that t have r;ead the' Cer.tifica teof'Amendmen t .... 
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STATE OF NEW YORK : ..;--' 
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commission 
f1 

COUNTY Of N EW'.- YORK 
~._ ""_. .... __ ~ ._.__~....:. •• __:.__ _ __.0' ' ....~.~ 

_ -~ --.-o.:--~.. -'_':.::-.~~'::'<-""'-'~'.\ _:~.':---;; 
J, .EDWARD"· SJfI.LLINGBURG,,·-i)~fn~- dtiry--s"Wcirn:;- --::-;-- .-:-  -,.--- ...----- ~----: 

deposes CJnd ~¥.s ....t;Jul.t~.Ae is an attorn~y ~nd. -a membe'C ·o~:.
-, the f.i rm .qf Lo rd, Da 'J. ffr _. .[,.<?,.r.<;1_.1.-.A~~..Pl~..Y;§."":'(Q.L-_~h~ :'O?" .:~ . ::. ~~. _•._~ =.:~~ .::: 
.-s-uhscr ibe~-·t'o .~~-.annex~d ._eertiTt~r-*-=-of:-.-1\il.i~na}ftent:- qi:. _. .__ ..... 

______:=-t-'-'h=e Certi fica~e qr-I.ncorporati-o-n· of LHa·Ac-hesQn il-l1d"'-: ._.' ....• :-
.Dewi tt ·Wallace Funrt for'- Lincoln Center and that· n~o . ';''.__~_--~ 

t---........='"'--~=-~..'-.~-. _p r c". i,?,~s __~.QJ?J..J.~~.-r~'!;'-b-~~Alpm:~~:of:.,,-J:;;1\~ ...,~.a i ~~-=~ ~.~00~~-_: :....:.~.:: .. _ 
. Certiflcate of ·Ariiendl1'lcnt' by llInY-';Just-~ce of tha Supreme· ' :.. ~"'" 
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Cer:.tificllte a.f-Amendment 

.1ud icjal Di stric.t/--h~r--eby, 
,,_•.. _.11..:__ _.... _ - ..,.,. ... :.._:_" 

Dated: £\. P~I L ....-) ,-~95- . 
..:.1 _. !OJ 

. _..... _•. -:-oo;a .. _. 
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••••••••• 

STATE OF NEW YOR/(
 

DEPARTMENT OF STATE
 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, on.···or NEn,~···... ._.~ March 3, 2008.

•• I:..,~ ~o··.
 
:.f..,~ fl+\
 
·:~ ~ 

.. ·· •• * * 
••
.. 

-·0 p~: - -~ ~ . 
•• "C'"~ '" :.••-'1'~ st<.., •• Paul LaPointe•••• l"AfEm o~ .... 

. e. • • Special Deputy Secretary of Slate.......
~. 

Rev. 06107 

I
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CERTIFICATE OF AMENDMENT 

OF THE 
,

LILA ACHESON AND DEWITT WALLACE FUND 

i ~.' i 

FOR 

LINC?OLN CENTER 

under Section 803 of the Not-For~Profit 

Corporation' Law 

._._ ... -...........-, . 

-.-..... 
<:> 

WE, THE UNDERSIGNED, George'V. Grun~ cei~9 the 

_.Jres; de~d M. Chr istine' DeVi ta, being. the Se~retary-o.,E-~-· 

Lila Acheson and 'Dewitt wallaqe Furid for Lincoln Center, do. 

hereby certify: ' . 
1:' The -name of 'the corpora.tion is Lila 'Ach'esol) 

and Dewitt Wallace Fund for Lincoln Center' (the "Corporation"). 
. "7" 

2. The Certificate ,of Incorporati~'n o~· the· Cor'poration
'" .. 

was filed by' the Departme,nt of sta.te on the 26th .day· of January, 

'J 1982. The Corporation was formed under the Not-For-Prof i~ 

Corporation Law of the.Stat~ of New Yo~k.· 

3. ·-The Corporat'ign is a co.rporat ~on .as' def ined ·in 

subparagraph (.a) (.S) of secti_102 of the Not:-?or~LO-f.it 

Corporation Law; it is a.Type B corporation under section 

201 of said law; and it will .be a Type 8 'co::poratlon f.Oll-GWif\9 

this ame~dmen;:.. ~. 

-_..... -. ---,--,~-~,,-,-,-----~,-------~-----~----;,~~~---~---_. 

'.. 
. '0 

Go' { 
'0 
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4. To reinstate the Vivian Beaumont Theater, Inc., 

a constituent company of Lincoln Center, for~~he Pe~formibg' 

Arts, Inc., as an organization wit~ respect to which the, 

Corporation is particularly to operate, paragraph THIRD of 

the Certificate of Incorpora~~2~-91 the Corporation 'is 

amended to read as follows, effective as of the date this----·-·· 

Certificate is filed by the Secretary of State: 

"THIRD: The Corpor.ation is formed exclusively 

for scientific, lit.e.rary, chaJ.<H;able' and education·ai. 

purposes by opera~ing exclusively forthe..·benefi~ : 

of the ~onstituent companies of 'LincolnCen~e~ for 

,the performing. 
\ 

Arts, ~nc. of New York, 
" 

~ew YQ~k 

.Q 

and in particular for th~ support of the·~etropolj.tan 

Opera Association, Inc., the New, York. C~tYQ!allet, 

. Inc., ·the New.York Sity Opera,' Inc.,. the'pnilnarmon'i~

. Symphony Society of Ne'W ·York~. Inc'.,. the Vivi.an 

'. Beaumont Theater, Inc~, and-l:.he -Chambe-i'--Mu~'i-c"Society- . 

'of Lincoln Center, Inc. in such a manner that the 

Corporation will be~an .organiza~ descr~b~d in 
'~:"'.' 1 _ 

section 509(a)t~) of the Internal-Revenu~ Cod~ of 

1954, as amended and supplemented fthe "Code") (or 

the corresponding provision~bf any f9ture Unite~ 

• l
j, Scates interna·l re.venue 'law), -and ,to tHat end the, 

Corporation shall have pow-ertQ solicit: grants and
 
....
 

----~~.- ~"'---~'--'---conE""iI15utioo's;--a"nd:'::t"o~acquire' Q.Y bequest,. grant,

"!> 

____-1 ...-,, -

-----_.------ - --- 

2 

I 
1 
I 

l
i
I 

.... . . 
.- .~----_.--;---:-
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.---------_.--
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.---, 

.,.------.-' -

-.--_.,. ,. 

gift, devise, purchase,~lease or otherwise any 

property, real or persana~_, tangible or 
~ 

intangible, 

or any undivided interest therein, withou~ limita

tion as 

manage, 
~.~... ;,. 

to amount or value, _and to own, hold, .use, 
. " ",

sell, deal with, lease,~l~dge,. mortgage,
. 

donate a~~ dispose of _the same, and to invest, 

reinvest and deal with-the prin_~i~ai at;d"-income 
.

thereof; and in-general -to do- any and all acts and 

things an~ t-o' exercise -any and all pbwers,including, 

·wi thout limi.t<~tion-,'those -general power$enume-rated 
- -

in Section202(a) of the Not-For-Profit Co_rporation
." 

Law, which may now or 'hereafter be l~wful tor _the 

Corporation to do·or·exercise under 'or pursuant to

t~e laws of the -stat-t';!--of Ne';' York for the purpCl~__ 
o'i ac~o~pJ..ishing any-of -the P';~~P05~S 6f"the cor:~o-
ration, a+l in such manner_as, in th,.~ judgment of 

.. 

the dir~~tors of the corporat~on, shall best promote 
. . 

the purposes of the Corporation, 'without limitatidn, 

except such limitations,. if any, as- m'ay, be contained 
--~---

~.
;:; 

in the instrument under~hich any-such property is 

received, or inthis",Cert·-ificate of Incorporatl~m, -
the by-Ia....~ of the Corporation, or any applicable:

'. 
laws; provided'. Iftlpwever, tha t notwithstanding any 

. .....~." 

othe-r ptovision of this Cer·tificate of Incorporation, 

the Corporation shall not carry on any activities 

_. ~~. :.a.-__._._ __.:.-_ 

which are not permitted to be card:1!<f.' on by (1) a 
~. 

",.....-_..~-"""".~~-~_."",---,~ -~ ....,-~----'~_·_------~-~----I 

3 
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---

- . 
~ 

'0 
corporation exempt from Federal income tax under 

section SOl(c)(3} of the Code (or' any corresponding 

provisions of any future United states internal 

revenue law) or (2) a corporation, contributions 

to which are deductible under section l70(c)(2) of 

the Code (or the corresponding, provision of any' 

future United States internal revenue law), and, 

provided-, further, tha€. nothinci'nerelii" shall 
a , ' 

authorize the Corporation. directly or indirectly, 

to engage in or include among' its purposes ',:~ny of, 

the activities mentioned in-Sect'ion 404(br-ru) of 

the Not-For-Profit C6rpbr~tion Law., . ~ .... 

The Corporation has 'not been formed· fo~ profit 

Qr pecu?iary advantage and no part of the ~ssets, 
- .

income or profit of the Corpor~tion is. distributa~le 
, -<

.' 
to, or sha1linure to th-e benefit of; any member,.. 

,trustee, di~ector,' officer or employ.ee of the:..Cot,pora- ,I 
. . .... -' -- .. _... . _. . .~. 

_tion,.or any pr ivate individual, except tha.,.t reas6~::: -_._,_."':--.. -_.------ -----'' 

able compe~sation may,be paid for services ,reQdered 

" to' or for the- Corporation 'in effect~ng 'one 'or more 

of i t's purposes" and no 'member, , trustee, dire<;:tor., 

.. ~ offi.~er or employee. of the Corporation~ 'or any 

private indivldual, shall be entitled to share in 
- . 

the dlstc'ibution of any of the c~_rpor~teass~..s_.OL__ 

dissolution of the Corp.oration. It 
•• ~".J •'-- ~ ... '" 

.' b.wa.~"_~ ..:'_.~ ..... 

.. 4 

\, 
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.1' 

L. 

..:: 

5. The manner in which this amendment was~ 
/	 . / . 

authorized was.br the unanimous vote of all 6f the mempers~
 

of the-Corporation at a speci~ meeting held on December 9,
 

1987 pursuant ,to Article III, Section 4, and· Article XIV of
 

the By-Laws of the Corporation.
 
'.~ . 

6. The s~cietary of State, is hereby designated
 

as agent of the .. Corporation ·upon which process against it
.. .-. 

.-.---_.-. 
may be served. The po·st: o[£r(;;· address. to which the Secretary 

shall mail a copy of any process' against	 the Corpor~tion 

served upon him is 1270 Avenue of the Americ~_~~· Suite 2118, 

- New York, N.Y. 10020 • 
.., 

IN WITNESS WHEREOF, the undersigned have	 execute~ 

and signed this certi~icate on the dates	 indicated opposite
 
.. ~
 

their respective signatures. 

II c9-l-Y-r=-·--_·__·-·_··_-_·_·_·_~====;;U~¥~~~~ ~-:...... 
r Date i) .. • 

I ···h/· / ;6". I ·f-~ I .. I' 
: ,/ ) :J /~: ;~. -I". L.-"-'''-~-' h-----L. . (. v. 7,.., 

Date M. Chr lstine D.eVha 
secretary 

o	 " . 

.s ., 
r 

.--.. 
-_-:..-- --' 

. ..
 09340000059
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STATE OF NEW YORK 
55. ;
 

COUNTY OF NEW YORK }
 

I,.George V. Grune, being dUly sworn, deposes
 
and says tha~,I am the President of Lila Acheson and Dewitt
 
Wallace Fund for Lincoln Center, and one of the persons who
 
signed the for.~goin9 Ce.rtificate of Amendment, tha~ I have
 
read the Certificate of Amendment and know the contents thereof
 
and that the same is trueto my own knewledge'.
 

.~~-
~ ." 

Sworn to befOre me thi~
 
::u.o. , 1988.
day ~f ~(lO 

~~l'• ./ 

No!!.ary Public ... 

.' ..-.
_ My c'ommission expires: 

.. 
", ~ # 

,.r 

..,' 
.,~ 

, ! 
, ~ 

••c<

''l. 

,~ , 

<'---

o 

. (" 
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-'" 

STATE OF NEW YORK 
$S. : 

COUNTY OF NEW YORK 

.; 

I, M. Christine DeVita, bei-~g' duly sworn, deposes
and says that I am the Secretary of Lila Ache"1rnn and D~~itt 
Wallace Fund for Lincoln Center, and one of the persons who 
signed the foregoing Certificate_of Amendment, that I have 
read the Certificate of Amendment and know the contents thereof 
and that_ the same is true to my own knowledge. 

,--'="- .: ".,
"'-- ..- ~.;!-Il]" -f -....c\.:- I -. ~ I/-!-:~ -. 
;/ I .,. ,-.. ft---..<-. VJ7 

i.Sworn to before 'me this 
M't.dday Of~altu..l~' 1988. 

----------..~..._.

My commis.sion expire~; 

CUIflE M. ZAN1'K:mI -
NotIl!'V PtIf:,t1C. St,"" nf New VDrIc 

1- -oml1lr.mNrif)~--i3r..'-4;;7~0329~~4~~__-:...--------:_:~.----------.- .----. 
. - I ••!l. ~\" .,,. t"f1 tnty .. Jl • ~- •• 

r.ert_ filf'rf In w.,~tr"e~te~·C unty
C~r:;mlsr.lon [')lOlres ,,/',
 

-- /C<" 39 e7
 

-----------'--

.

7 

'J'------'------------------------'--- '. 
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.,~.".".;_ .: T·_~ .,:._. 

. .. . (" 

TAQ undQ~.~~neQ has nQ gbjeQtion tQ the ~~.Rt1R~ 

of judieia¥.a.pproval, nereoE-aft<! wai .... ing statutory' noHce. 

Da~edl 1980. 

", " 

==iiobert: Abrams 
A-ttorney 

ay. r 

-I 
"

~ " 

EDITH" MillER
I, ,- , a Justice of: 

"
 

---..:=-=---.--.,'. -'- the ..-'i:r;-fo:-~heFi;~-;--"T-
Supreme c.ci~rt ·~';'-'~~e,-;~:~~-:-;--;ew. '-- --=:

.'" . '. 4 j 

Judicia:l'Oi'strict, hereby' apprOVEr~e fo'regoing Cer'ti'ficat~, 
. ~ '.. ';r 

~--~.__ .--S!~_Ame~idJ!l_e~n.t ~9 of,',Incorpor~tlon.~-__ __ theCert~.tlcate of Li.:a 

Acheson anq Dewitt Wall'ace. Fund for'Li~coln Ce"iite'i ,'and 

c;:onse'nt tf\at the same 'be' 'fil~d. - ~ .......
 

.. ;.:".... 

~",.~, 
-,·-J~t-he'. Su-preme,.Cour't
-' of the State of N~w'Yor'k '
 

N0'" yon', ,-......~ ITY' ' "C'iV' J•• !'.. ,l,;.,-.A)I'~ 

1988 /',
'-----r'. :', .t 

I ; .. 

/ . ~J 

'./' .. ,
; .:.!. 

. ---~.--._~,-.:.... ......~.:~."

Dated: 

'. 

:.:"..t 
~""':":'~"-!-_----'-~~.: A

I ' , 
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STATE OF NEW YORK
 

DEPARTMENT OF STATE
 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said origina1. 

WITNESS my hand and official seal ofthe 

•-- ~ NDlli:·. Department of State, at the City ofAlbany, on 
•• OJ: .c tV -. March 3,. 2008. ...~~ ~().-.
 

...~~ ?+\

:CI> ~ 

· • * : •
: * .• -.

• 
-. ...... r'q.:
.~ ~
 
-.""~':""
~ LY· 

-••'1"~ c;"".-. Paul LaPointe 
••• 1"'AtEN't 0~ ••• Special Deputy Secretary ofState 

Rev. 06/07 
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.,'. 
. ".' .. ,", .,;.. .....Officers 

Name arid Tille . ···A~·. 

-, 
George V. Gru~c:;::;zo. ..w~lia~-R~~'sDi8~ F~ . ::. ".. "

President . :Tw.O' P~ Avenue, 21111 FlOO( .._" . 
.··N~Y~NY·}()()l~'····' .'. 

Bruce Cbwford . .-.omni~·Gr:oul>, IJic? .-: .. ~ . 
Vice pte~i'dent 43U~lAcJKPP·A~~. ~~.fkior:" . .....7,~~~~..~;.,;v;~~~~.+__ .....,~ __. -.. ----.1---:·-~ .. .. 
M. Christine lXVila .
 

- SecretarY
 

------~ 

.' ':. 
._- .: .. _- ~'-' . 
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If ...... ' 

• "~' f..-' .; • . . ...' ~ ... "','" 
. "... ~." "", 

Mary E. Geras 
Assistanl Treasurer and 
Director of Finance 

Rob D. Na~el '" 
Tre.~ and Director of 
InvesbnentS... '. 

r'~':~~:.~"1 -'~'.~~-'/--~ .:~!~ oI!":'~'>'_).'~~. .-'_• .,., 

" . 

. . .. ~ . . - -. '.: .,.'... .'. ~. -~. ~_ ..~: .. ~ .._.. :~ ~ ":"r;' 
IN WITNESS WHEREOF. the Undersigned has subSCiibed this certificate. and h~eby:~il1irQ.s·:.: : ,,' .. < 

it as true under the penalties ofpeljury this . \1-\-~ .d.aYof August 200L . ....., .n ' •• ";~'. ~:" :' ': " 

.~. .', n· .. '.~r\ :Q : 
" 'f'U""'~.1 .. \OY::- . 

.Rob D.Nagel.--·_--~-: -~..,.-: 
Treasurer·' 

." ': 

. ). --------_._-

.~ '. 

.. - .. -'. 

, . 

..... 

-'::-.-.~.--.-.-- . 

- .... - . ':".: '.: ',--~'-

(5) 'Lila Acheson and DeWitt Wallace Fund.foT Lj.hcoln Cent~T hoids asSetstli~.are: ..::.·· .';.. ..-._ 
Jega1ly.~uirootobe used for: a particular purpose:' Irs-assets are requir(xno.~:usCd to.;lKmeflt ''': :' :'.: .:··.::>t" 
the consti.tuent companies ~f .Linl;:~enterfor the Perfonnin(Arts. Inc•.• in particui:ar:~·'~..... '::':-'; ".:.;~:<. 
Metropolitan Opera ASSOCiation. Inc., the New York City B~llet~ I~:, theN:~ Yo~.clty.. ~.; ..>:, >'" 
Inc.• the Philharmonic-Symphony Society of New York. Inc., the ViVian B.eatuDont Tiieater ...":-: : '.? 
Society oLNew York. Inc. and th~ ChamberMUSic. Society ofNewyoi(~[nc::tow.bith.:·· :.~ ." : . :: -:.. 
substantially'allofthe ~sets have been disti'il:iuted ~ . . '.' . '-. ' _-_., :.'. ~,~, 

. __.~ __~ . . .-.------~.. -:-. . _.. - : , :0.. '-: ~.~.: :~. :;··.~,:'f. 

(6) Lila Acheson and DeWitt Wall~e FUlld for"Lincoln Center elects. to dissolve.·. '~.:.:~:.' ;-"Y:: 

(7) The dissolution of Lila AChes()n·aflti~~wTtiw~)i¢e·F~ofo7i.i~~I~·~-enl~:~;':..:.':.:>.',."-::..:_ 
. authorized by the unanimous written consen~<.>fbothtJteSoard ofDire.ciors ~d·.the M~~ r--, -.: ..::::' .::"" 

of the 10th (jay ofMay 2001. ... -.---;-:---''">..... ,' .. : .:.:~ . 

.. ~; ..:: ···,:.. ···<·f··:·.J  .~:>:~~< .. 

., 

_-l~LALtbe time..o..yiGGOk.tt~l:-ila'1\:.chesorrarta:r:iewrrl-WtilJftee--"l'tmd forl..~ '.. ~ '. : : 
...,..:..----~·····Center is. a Type B Corporation. . 

,. 

", . 

'.. 

.,~ 

':". 

._' 

. 

,' 

-, 
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• • .. ', . t - • ."..... • 

SUPREME ,COURT OF nm STATE OF NEW.y<J'RK ,,',
 
...cOUNfY OF NEWYORK' :' " . '-.' ..
 

, '.STA~~~EY ~--,,~'~ ':.: .<... 
PRESENT-;-lffiN:--- -: - - . - • Justice ' :}:~ 

---------------:----~--:------~-------~~~"~-------:----~---x 

In me Matter o~~ Apjilicauon-"-; -."- _,_~ ~j)ISS0 

=,_'_:...~_.-~..:LiJa-Aefle!On and l:5eWittW..... __ _ 'aJ"'lace~-c~--:-. . 'ORDER' 
. -'-'-.- . 

fund for Lincoln Center , . • 

For an Order approving Certificate OfDissolution : : ' 
p-wsuantto Article] 0 Of~ Not~for:'Profit ' .

" 

Corporation Law: '.?,: 
*-;.----_... _'.1 

------.:.---~~--_.----..---.:..-=..:::=::::..,---------------- x". ,
 
. .
 

. ' . 
.~. 

. ' " i '. . 

• --" '_ ·Peti~<?ne!. Lila ~cheso!!. ~d ~~.wail~e·fund~Linciitn.~~v,iJ1I'.· \:., '... t::" >:;:.;.. 
'. - ... ~- -appTlOO1"or an prder, pursuant to '~10n '1003 orthe NQt-for-Profit Co~ LaW. of. tb.e..SWCt ~~:: : ·:F~:·:.. 

of New' York. 'app~ovins~t!i,~,,-@ific!!!'~ of,dim!lUiOO of sa«!.Pcbti.QD~,·:G'e~~~ :f\?i':~~ii9Ci,' ' .:;"'::'. 
.' a plan'forthC:~iSS<)Jirti,on:ot petitioner cind ·forihe distrlbution·o'r ~~··aSsets. baVtng bea(aw~ ""':.: :.1';: \\ 

by Hon. Stanley Parness,a Justice Of~.-SuPrem~CourfQfU)e.~t1;eor:N~Yo~. On the'20~ ,., ';~:' _'.:~'~:: 
day of.:!.une 200I. . " ... " . " "'~_,.>,'::>:-" '.~- .:'."": ..,: .' :'.':' .... "·:t~·,i,:::~:: 

". Now" on reading the:~AA of Iil~j-Ac~~~De~itfWallltC,~.F~f~·t.~iji:,!,·~'b~u·:~;~:·· 
- -~ -_ .. Centt'f.~dUly veilIi(;4 o~fi.!1g~~t ]7.. i(xH...and.all~ exhj~its '8Bne~~~cto~ inclUdmg:-~ ': ':1:' ~.'-~:. 

.... piopo~c certn.lC;lte of'dissolution, all submiuC(fiit support"ofthe app~i.~oD~ apd:ito~':',~': .. .": 
..: having been submitted in opPosition thereto, and n6 one; bavfug.~ i.!t ~ti~ ~,.~' '. 

and the Attorney General ofthe State ofNewYotk haVing no. objoetion ~and dUe " '~, 
deliberation having been had thereon,' '.. '. . ..:,,':) : . 

", . 
\ Now, up~n'motion ofShearmWl &. Ste~ling: att~m~ys for ~.~'er~'it; 

• • • "- • ~: .: •••.• I •• :~ • I" 

ORDERED, that the certificate ofdissohllloD of Lila Ache~ri .':'".·~,I..nrn 
(or ~incolQ Center ~ andthe same hereby IS approv'C?dJor 1.Hin~.,· .' . 

.' ·.Enter, 

-~--_._--..- 

"
 

.....' 

"; ..... . .".: 
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INSTRUMENT OF GRANT
 

by
 

DEWITT WALLACE FUND, INC.
 

and
 

L.A.W. FUND, INC. 

to
 

LILA ACHESON AND DEWITT WALLACE FUND
. 
FOR
 

LINCOLN CENTER
 

WHEREAS, at meetings held on the 12th day of May, 

1982, at which quorums were present, the Members and Directors 

of the DeWitt Wallace Fund, Inc., and the L.A.W. Fund, Inc., 

both incorporated under the laws of the state of New York 

(hereinaft.er collectively referred to as the "Foundations"), 

upon motion duly made and seconded, ,approved the grant of 

200,000 shares and 50,000 shares, respectively, of Class A 

(non-voting) common stock of The Reader's Digest Association, 

Inc. held by the Foundations as of the date hereof (the 

"Gift Property") to the Lila Acheson and DeWitt Wallace 

Fund for Lincoln Center, incorporated under the Not-For-Profit 

Corporation Law'of the State of New York (the "SO"); and 

WHEREAS, the Inte~nal Revenue Service has issued 

an appropriate determination or ruling as to the qualifi 

cation of the SO under 6ections 501(c) (3) and 5091a) (3) of 

the Internal Reveue Code of 1954, as amended (the "Code"); and 

I 09340000071
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WHEREAS, at a meeting held Qn the 26th day of 

October, 1982, at which a quorum was present, the Members 

and Directors of the SO, upon "motion duly made and seconded, 

duly adopted resolutions accepting the-grants by the Founda

tions of the Gift Property to the SO; and 

WHEREAS, Dewitt Wallace, the founder and sale 

contributor to the DeWitt Wallace Fund, Inc., and Lila 

Acheson Wallace, the founder and sole contributor to 

the L.A.W. Fund, Inc., have long supported the various 

companies associated with Lincoln Center; 

NOW, THEREFORE, in consideration of the premises: 

1. The Foundations do hereby give, transfer, 

assign, and deliver to the SO absolutely )50,000 shares of" 

Class A (non-voting) common stock of The Reader1s Digest 

Association, rnc. ("RDA"). Without limitation of the 

foregoing grant, it is the express wish that the income 

from said RDA Class A (non-voting) common stock be divided 

into 48 parts and allocated as follows among the consti

tutenc companies of Lincoln Center for the Performing Arts, 

Inc. to support new works or performances: 14 parts to the 

the Metropolitan Opera Association, Inc.; 10 parts to the 

New York City Ballet, Inc.; 9 parts to the New York City 

Opera, Inc.; 9 parts to the Vivian Beaumont Theater, Inc.; 

4 parts to the Philharmonic-Symphony Society of New York, 

Inc.; and 2 parts to the Chamber Music Society of Lincoln 

Center, Inc. 09340000072
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Without limiting the absolute nature of said 

grant, the SO may, in its discretion, and without regard 

to any contrary rule or provision of law, hold and retain 

indefinitely any or all of the said RDA Class A (non-voting) 

coromon stock and no duty to diversify such holdings shall 

be imposed or inferred as a condition hereof. 

Because Mr. and Mrs. DeWitt Wallace, as owners 

of all of the voting common stock of RDA, have often ex

pressed t9 the Directors of this Foundation their strong 

desire that RDA should not be viewed as a conventional 

commercial operation but rather as one whose growth and 

profitability should be largely devoted to eleemosynary 

purposes, it is the consensus of the Foundations that 

these goals can best be achieved by having the RDA non

voting common shares held by entities sympathetic to these 

objectives and by key employees of RDA rather than by third 

parties whose long term interest might diverge from, and 

even be antagonistic to, those expressed above. 

Without limitation of these grants, therefore, 

it is the express wish of the Foundations that the members 

of the so retain the Gift Property and enter into no ar-. 

rangernents for the sale or exchange of the Gift Property, 

except with RnA, so as to provide for the continuity of 

ownership and the continuation of the corporate policies 

which Mr. and Mrs. DeWitt Wallace have so often stressed. 
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The SO has been formed and the grants of the said 

RDA non-voting common shares to the SO from the Foundations 

are being effected with the above considerations in mind. 

2. Nothing herein shall be construed to create 

a beneficial interest in the constitutent companies of 

Lincoln Center for the Performing Arts, Inc. by these 

grants 50 as to preclude the members of the SO from amending 

its purpose or purposes from time to time to change the 

institution or institutions supported by it consistent with 

th~,provisions of sections 501 (c) (3) and 509(a) (3) of the 

Code. 

3. To effectuate the foregoing irrevocable grants 

to the so of the Gift Property, concurrently with the exe

cution hereof the Foundations are delivering to the SO the 

stock certificates in respect of said RDA non-voting common 

stock which certificates are registered in the name of the 

SO. 

4. By subscribing this instrument, the SO here

by accepts the foregoing grants and delivery of the said 

stock certificates. 

5. The terms of the Instrument and the grants 

made hereby shall be binding upon the Foundations and the 

SO and their respective successors and assigns. 

6. This instrument is being executed in du

plicate counterparts~ either of which shall be deemed to 09340000074
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be the sole original if the other is not produced, and shall 

be construed and enforced in accordance with, and governed 

by, the laws of the State of New York. 

IN WITNESS WHEREOF, the Foundations and the SO 

have caused these presents to be execut~d by their respective 

duly authorized officers and have also caused their respective 

seals to be attached hereto as of the 26th day of October, 

DEWITT WALLACEI~D • INC. 

By L~q-e~ lb 
Barnabas McHenry~~S~e-c-r--e7t-a-r-y 

~-~ ..... 

~ATTEST: """. / 

m~/~r/I~ 

L.A.W. FUND, INC. 

By 

LILA ACHESON ~~D DEWITT WALLACE 
FUND FOR LINCOLN CENTER 
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STATE OF NEW YORK ) , 
; 55.: 

COUNTY OF NEW YORK) 

On the 26th day of October, 1982, before me per

sonally appeared Barnabas McHenry, to me known and known
 
to me, who, being by me duly sworn, did depose and say
 
that he resides at 164 E. 72nd Street, NY, NY 10021;
 
that he is Secretary of the DeWitt Wallace Fund, Inc.,
 
and the L.A.W. Fund, Inc. the corporations described
 
in and which executed the foregoing instrument; that he
 
knows the seals of said corporations; that the seals
 
affixed to said instrument are such corporate seals;
 
that they were so affixed by order of the Board of
 
Directors of said corporations, and that he signed his
 
name thereto by like order. _.::........
 

D£ailplrr:\~-'-", 
HARRY ~ CAStFt 

Notary PUblle.·Shrte of JIIew Vorl(
 
STATE OF NEW YORK } No. 31-1437325
 

. O~!iOcd 10 N(lw Vwk County: SS.: 
'Commlsilon E)(Dire9 March 30. 19 rf

COUNTY OF NEW YORK) # 

On the 26th day of October, 1982, before me per
, sonally appeared John W. Mazzola, to me known and known to 

me, who, being by me duly sworn, did depose and say that 
he resides at 12 Beekman Place, NY, NY 10022; that he is 
the Vice President of the Lila Acheson and DeWitt Wallace 
Fund for Lincoln Center, the corporation ,described in and 
wl?ich executed the foregoing instrument; that he knows the 
seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that it was so affixed 
by order of the Board of Directors of said corporatio~; and 
that he signed his name t.hereto by like order.. -'".

..~ 

(W~--,:
 
HARRY"F.. fASl"Fi 

JIIotary: Putllic. State of New Yon<
 
No. 31-7437325
 

Oll..,rtlied In Hew York CountY 
(;Qmmls~lon Expires Miuch 30, 19yp 09340000076
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INSTRUMENT OF GRANT 

by 

DEWITT WALLACE FUND, INC. 

to 

LILA ACHESON AND DEWITT WALLACE FUND 

FOR 

LINCOLN CENTER 

WHEREAS, at a meeting held on ~e 1st day of 

December, 1982, at whicn a quorum was present, the Members 

and Directors of the DeWitt Wallace Fund, lnc., incorporated 

under the laws of the State of New York (hereinafter 

referred to as the "Foundation"), upon motion duly made and 

seconded, approved the grant of 200,000 shares of Class A 

(non-voting) common stock of The Reader's Digest 

Association, Inc. held by the Foundation as of the date 

hereof (the "Gift Property") to the Lila Acheson and DeWitt 

Wallace Pund for Lincoln Center, incorporated under the 

Not-For-Profit Corporation Law of the State of New York (the 

"SOI1)~ and 

WHEREAS, the Internal Revenue Service has issued 

an appropriate determination or ruling as to the qualifi

cation of the SO under sections SOl (c) (3) and S09(a) (3) of 

the Internal Reveue Code of 1954, as amended (the "Cade"); and 
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WHEREAS, by a written consent in lieu of meeting, 

dated as of March 14, 1983, the Members and Directors of the 

SO, unanimously adopted resolutions accepting the grant by 

the Foundation of the Gift Property to the SO~ and 

WHEREAS, DeWitt Wallace, the founder and sole 

contributor to the DeWitt Wallace Fund, Inc., has long sup

ported the various companies associated with Lincoln Center~ 

NOW, THEREFORE, in consideration of the premises: 

1. The Foundation does hereby give, transfer, 

assign, and deliver to the SO absolutely 200,000 shares of 

Class A (non-voting) common stock of The Reader's Digest 

Association, Inc. ("ROA"). Without limitation of the 

foregoing grant, it is the Foundation's express wish that 

the income from said RDA Class A (non-voting) common stock 

be divided into 48 parts and allocated as follows among the 

constitutent companies of Lincoln Center for the Performing Arts, 

Inc. to support new works or new performances or productions: 

14 parts to the the Metropolitan Opera Association, Inc.; 10 

parts to the New York City Ballet, Inc.; 9 parts to the New York 

City Opera, Inc.; 9 parts to the Vivian Beaumont Theater, Inc.; 

4 parts to the Philharmonic-Symphony Society of New York l 

Inc.; and 2 parts to the Chamber Music Society of Lincoln 

Center, Inc. 
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Without limiting the absolute nature of said 

grant, the SO may, in its discretion, and without regard 

to any contrary rule or provision of law, hold and retain 

indefinitely any or all of the said RDA Class A (non-voting) 

common stock and no duty to diversify such holdings shall 

be imposed or inferred as a condition hereof. 

Because Mr. and Mrs. DeWitt Wallace, as owners 

of a~l of the voting common stock of ROA, have often ex

pressed to the Directors of this FOundation their strong 

desire that RDA should not be viewed as a conventional 

commercial operation but rather as one whose growth and 

profitability should be largely devoted to eleemosynary 

purposes, it is the consensus of the Foundation that 

these goa1s can best be achieved by having the RDA non

voting common shares held by entities sympathetic to these 

objectives and by key employees of ROA rather than by third 

parties whose 10n9 term interests might diverge from, and 

even be antagonistic to, those expressed above. 

Without limitation of these grants, therefore, 

it is the express wish of the Foundation that the members 

of the SO retain the Gift Property and enter into no ar

rangements fo~ the sale or exchange of the Gift Property, 

except with ROA, so as to provide for the continuity of 

ownership and the continuation of the corporate policies 

which Mr. and Mrs. DeWitt Wallace have so often stressed. 
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6. This instrument is being executed in du

plicate counterparts, either of which shall be deemed to 

be the sole original if the other is not produced, and shall 

be construed and enforced in accordance with, and governed 

by, the laws of the State of New York. 

IN WITNESS WHEREOF, the Foundation. and the SO 

have caused these presents to.be executed by their respective 

duly authorized officers and have also caused their respective 

seals to be attached hereto as of the 25th day of April, 

1983. 

LILA ACHESON AND DEWITT W~LLACE 

FUND FOR LINCOLN CENTER 

tl~~
By ~~t..--.,:---~-:-:::::~_......."".....-_-;--:;_-;-- _
 

O'Hara, President 

ATTEST:
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STATE OF NEW YORK ) 
: 55.: 

COUNTY OF NEW YORK) 

On the 25th day of April, 1983, before me 
personally appeared Barnabas McHenry, to me known and known 
to me, who, being by me duly sworn, did depose and say that 
he resides at 164 E. 72nd Street, NY, NY 10021; that he is 
Secretary of the DeWitt Wallace Fund, Inc., the corporation 
described in and which executed the foregoing instrument: 
that he knows the seal of said corporation: that the seal 
affiKed to said instrument is such corporate seal: that it 
was so affixed by order of the Board of Directors of said 
corporation, and that he signed his name thereto by like 
order. 

~~N tary P ic 

JO~EPHINE BRUCCl)lER1 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 
SSe : 

Na1ar." PUblic. 'State of N6\4J Yo~ 
No. 60-4647379 

Qualified in Westchester countY~ 
Ce'tiflcate Fi4Gd in New Yor1c Cou 

~'I",mmj5sion Expires March 30. 19 

On the 25th day of April, 1983, before me 
personally appeared John A. O'Hara, to me known and known to 
me, who, being by me duly sworn, did depose and say that he 
resides at 188 Stanwich Road, Greenwich, CT 06830; that he 
is the President of the Lila Acheson and DeWitt Wallace Fund 
for Lincoln Center, the corporation described in and which 
executed the foregoing instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument 
is such corporate seal; that it was so affixed by order of 
the Board of Directors of said orporation, and that he 
signed his name thereto by like 0 aero 

~.
 
JO~EPH'NE BRUCCULERI 

i-lo1ary Pub\ic. State of New y~ 

No. 60·4047379 
~)\Jalifjp,d in Westcnester County 

r fllficllte Fjla~ in New York County ____ 
·;··/n,~orc:.lfl'" S:",r'Hro".. IA ... L.. '111"\ .. n p-J-( 
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INSTRUMENT OF GRANT 

by 

LAKEVIEW FUND, INC.
 

and
 

L.A.W. FUND, INC.
 

to
 

LILA	 ACHESON AND DEWITT WALLACE FUND 
FOR LINCOLN CENTER 

WHEREAS, at meetings held on the 2nd day of 

February, 1984, the Members and Directors of Lakeview Fund, 

Inc. and the Members and Directors of the L.A.W. Fund, Inc., 

both incorporated under the Not-far-Profit Corporation Law 

of the State of New York (hereinafter collectively referred 

to as the "Foundations") I unanimously adopted resolutions 

approving the grants of 25,000 shares and 75,000 shares, 

respectively, of Class A (non-voting) common stock of The 

Reader's Digest Association, Inc. held by the Foundations 

(the "Gift Property") to the Lila Acheson and DeWitt Wallace 

Fund for Lincoln Center, incorporated under the 

Not-Far-Profit Corporation Law of the ·State of New York (the 

(ISO"); and 

WHEREAS, the Internal Revenue Service has issued 

an appropriate determination or ruling as to the qualifi 

cation of the so under sections SOl (e) (3) and 509ta) (3) of 
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the Internal Revenue Code of 1954, as amended (the nCode U
) ; 

and 

WHEREAS, by a written consent in lieu of meeting 

dated as of February 3, 1984, the Members and Directors of 

the SO unanimously adopted resolutions accepting the grants 

by the Foundations of the Gift Property to the SO; and 

WHEREAS, DeWitt Wallace, the founder and sole 

contributor to the Lakeview Fund, Inc., and Lila Acheson 

Wallace, the founder and sole contributor to the L.A.W. 

Fund, Inc., have long supported the various companies 

associated with Lincoln Center; 

NOW, THEREFORE, in consideration of the premises: 

. 
1. The Lakeview Fund, Inc. does hereby give, 

transfer, assign, and deliver to the so absolutely 25,000 

shares of Class A (non-voting) common stock of The Reader's 

Digest Association, Inc. (" RDA"), and L.A. W. Fund r Inc. does 

hereby give, transfer, assign, and deliver to the SO 

absolutely 75,000 shares of Class A (non-voting) conunon 

stock of RDA. Without limitation of the foregoing grant, it 

is the express wish of the Foundations that the income from 

said RDA Class A (non-voting) commoh stock be divided into 

48 parts and allocated as follows among the constitutent 

companies of Lincoln Center for the Performing Arts, Inc. to 

support new works or new performance or productions: 14 
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parts to the Metropolitan Opera Association r Inc.; 10 parts 

to the New York City Ballet, Inc.; 9 parts to the New York 

City Opera, Inc.; 9 parts to the Vivian Beaumont Theater, 

Inc.; 4 parts to the Philharmonic-Symphony Society of New 

York, Inc.; and 2 parts to the Chamber Music Society of 

Lincoln Center, Inc. 

Wi thout limi ting the absolute nature of said 

grants, the so may, in its discretion, and without regard to 

any contrary rule or provision of law, hold and retain 

indefinitely any or all of the said RDA Class A (non

voting) common stock and no duty to diversify such holdings 

shall be imposed or inferred as a condition hereof. 

Because Mr. and Mrs. DeWitt Wallace, as owners of 

all of the voting common stock of RDA, have often expressed 

to the Directors of the Foundations' their strong desire that 

RDA should not be viewed as a conventional commercial 

operation but rather as one whose 9rowth and profitability 

should be largely devoted to eleemosynary purposes, it is 

the consensus of the Foundations that these goals can best 

be achieved by having the RDA Class A (non-voting) common 

stock held by entities sympathetic to these objectives and 

by key employees of RDA rather than by third parties whose 
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long term interests might diverge from, and even be 

antagonistic to, those expressed above. 

Without limitation of these grants, therefore, it 

is the express wish of the Foundations that the members of 

the SO retain the Gi£t Property and enter into no arrange

ments for the sale or exchange of the Gift Property, except 

with RDA, so as to provide for the continuity of ownership 

and the continuation of the corporate policies which Mr. and 

Mrs. DeWitt Wallace have so o£ten stressed. 

The grants of the said RDA Class A (non-voting) 

common stock to the SO from the Foundations are being 

effected with the above considerations in mind. 

2. Nothing herein shall be construed to create a 

beneficial interest in the constitutent companies of Lincoln 

Center for the Perfo~ing Arts, Inc. by these grants so as 

to preclude the members of the SO from amending its purpose 

or purposes from time to time to change the institution or 

institutions supported by it consistent with the provisions 

of sections 501(c) (3) and 509(a) (3) of the Code. 

3. To effectuate the foregoing irrevocable grants 

to the SO of the Gift Property, concurrently with the exe
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cution hereof the Foundations are delivering to the SO the 

stock certificates in respect of said RDA Class A (non

voting) cornman stock, which certificates are registered in 

the name of the SO. 

4. By subscribi~g this Instrument, the SO hereby 

accepts the foregoing grants and delivery of the said stock 

certificates. 

5. The terms of the Instrument and the grants 

made hereby shall be binding upon the Foundations and the SO 

and their respective successors a~d assigns. 

6. This Instrument is being executed in tripli

cate counterparts, anyone of which shall be deemed to be 

the sale original if the others are not produced, and shall 

be construed and enforced in accordance with, and governed 
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by, the laws of the State of New York. 

IN WITNESS WHEREOF, the Foundations anc the SO 

have caused these presents to be executed by their 

respective duly authorized officers and have also caused 

their respective seals to be attached hereto as of the :>r2 
day Of.;/Jn~ , 1984. 

Secretary 

LAKEVIEW FUND, INC.
 

By 
, Secre:tary 

LILA ACHESON AND DEWITT WALLACE 
FUND FOR LINCOLN CENTER. 

A. O'Hara, President 
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STATE OF NEW YORK ) 
55. : 

COUNTY OF NEW YORK) 

On of IL 19B4, before methe 5..J. day 
personally appeared Barnabas cHenry, t me known and known 
to me, who, being by me duly sworn, di depose and say that 
he resides at 164 E. 72nd Street, NY, NY 10021; that he is 
Secretary of the Lakeview Fund, Inc., the corporation 
described in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors of said 
corporation, and that he signed his name thereto by like 
order. 

JOSEPHINE BRUCCULE Rl 
STATE OF NEW YORK ) Notary Public. State of New 

SS.: No. 6004647379 
COUNTY OF NEW YORK) Quafifled in WestchfJsle' C ,I 

r ....hhc:iHP. FiI~d in NewYor~ cou~ 
• '0 .ll~"SI~ll ExpIres March 30, '9 

On the ~ day of 1984, before me 
personally appeared Barnabas McHenry, to e known and known 
to me, who, being by me duly sworn, did depose and say that 
he resides at 164 E. 72nd Street, NY, NY 10021; that he is 
Secretary of the L.A.W. Fund, Inc., the corporation 
described in and which executed the foregoing instrument; 
that he knows the seal of said corporation: that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors of said 
corporation, and that he signed his na~e thereto by like 
order. 

L?J/n~~\~ypUiiC 
JOSEPHINE BRUCCULeU
 

Notary Public. Sts1e of New Yo:k
 
No. 60-4647379 

Qualified in Westchester County 
r"', •• f:,... .... _ 1:11_.... :_ u __ ... v_.A. ,.._ ••_.... ____ 
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STATE OF NEW YORK ) 
: 55.: 

COUNTY OF WESTCHESTER} 

On the ~J g day of , 1984, before me 
personally appear~hn A. 0' ara, to m known and kno~n to 
me, who, being by me duly sworn, did depose and say that he 
resides at 188 Stanwich Road r Greenwich, CT 06830~ that he 
is the President of the Lila Acheson and DeWitt Wallace Fund 
for Lincoln Center, the corporation described in and which 
executed the f'oregoing instrument: that he knows the seal of 
said corporation; that the seal affiXed to said instrument 
is such corporate seal; that it was SO affixed by order of 
the Board of Directors of said cQrporation, and that he 
signed his name thereto by like order. 

~~, 
JOs£,pHINE 8RUCCULEfli 

Notal)' Public. State of New'!,' 
No. 60-4647319 

Oualified In Westchester Co~ /' 
CerdfieetG Flied In New York C~ 8" 5 

commlss\on Expire, Mafch 30. '. 
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ENDOWMENT AGREEMENT made as of this 30th day of Apri] 2001 between~' , 

the Lila Acheson and DeWitt Wallace Fund for Lincoln Center (the "SO") and the following 

constituent companies of Lincoln Center: the Metropolitan Opera Association, Inc.; the New 

York City Ballet, Inc.; the New York City Opera, Inc.; the Philhannonic-Symphony Society of 

New York. Inc.; the Vivian Beaumont Theater, Inc.; and the Chamber Music Society of Lincoln 

Center, Inc. (collectively the "Charities" or individually the "Charity"). 

WIT N E SSE T H: 

WHEREAS, the SO was created in 1982 for the benefit of the constituent 

companies of Lincoln Cent~r for the Perfonning Arts, Inc., and in particular for the Charities; 

and 

WHEREAS, the assets of the SO have grown from approximately $34 million to 
\ ' 

more than $359 million, and its investments have been diversified from virtually 100% in the 

Class A non-voting common stock of The Reader's Digest Association. Inc. ("RDA") to 

approximately 37% in RDA as of December 31,2000; and 

WHEREAS, since inception the SO has authorized grants of approximately $186 

.million to the Charities to support new works, or new productions or new perfonnances or to 

underwrite touring of new productions or repertory, or to support educational or audience 

outreach programs; and 

WHEREAS, the SO believes that over the past 18 years the Charities have 

demonstrated appropriate sensitivity and corrunitrnent to the interests of Lila Acheson and i 
l DeWitt Wallace (the sole contributors to the Lila Wallace-Reader's Digest Fund and the DeWitt ! ' 

t

WaJlace-Reader's Digest Fund, which are the original donors of the SO), and that each Charity is 

institutionally strong and capable of directly managing the assets that are proposed to be 

,I transferred to it upon the dissolution of the SO;, 
>.".	 NOW, TIIEREFORE. in consideration of good and valuable consideration• 
I 
i receipt of which is hereby acknowledged, the parties hereto agree as follows: 
1 

A.	 In accordance with the aJlocation provided in the Instrument of Grant to the SO in 

1982 and consistent with historic practice, the assets of the SO shall be divided into 

.~ 
,	 48 parts and allocated among the Charities as follows: 

.;. NYDOCSOln727363 

~ 
! I 
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14 parts to the Metropolitan Opera Association, Inc.; 
10 parts to the New York City Ballet, Inc.; 
9 parts to the New York City Opera, Inc.; 
9 parts to the Vivian Beaumont Theater, Inc.; 
4 parts to the Philharmonic-Symphony Society of New York, Inc.; and 
2 parts to the Chamber Music Society of Lincoln Center, Inc. 

B.	 Each Charity hereby agrees to accept the assets transferred to it upon the dissolution 

of the SO and to maintain those assets in perpetuity as an endowment fund to be 

known as the Lila Acheson and DeWitt Wallace Endowment Fund (the 

"Endowment"). 

C.	 The annual spending from the Endowment shall be determined by each Charity. In 

making this determination, each Charity agrees to apply a spending policy, as 

approved by that Charity's Board ofTrustees, to the Endowment in no greater 

percentage and in the same manner as such spending policy is applied to each 

Charity's other endowment funds. The resulting sum is hereafter referred to as the 

"Annual Contribution." It is understood that the application of the spending policy 

may reduce the value of the Endowment to below its Original Fair Market Value, as 

hereinafter defined, in which case the Charity shall have no obligation to restore the 

Endowment to such Original Fair Market Value. 

D.	 Each Charity shall also be permitted, from time to time, to designate and expend a 

portion of the Endowment (a "Special Contribution"), provided that in each instance 

each of the following terms and conditions has been satisfied or obsetved: 

1.	 A special majority ofthe Board ofTmstees shall detennine that an 

extraordinary need exists for one or more of the original specific purposes 

enumerated in Paragraph E below (the "Special Project") that the special 

majority of the Board reasonably believes cannot be readily satisfied out 

ofother resources available to the Charity (including the Annual 

Contribution). As used in this Agreement the term "special majority" 

shall mean two-thirds of the then-acting members ofthe Board ofTmstees 

ofthe Charity. 
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2.	 A special majority of the Board of Trustees shall approve the amount of 

the Special Contribution for the Special Project. 

3.	 A "Matching Contribution" shall be made to the Special Project by the 

Charity. A Matching Contribution shall mean contributions (not including 

loans or borrowings) from one or more sources, other than the Endowment 

Fund, which shall constitute in the aggregate at least twice the amount 

applied to the Special Project from the Endowment. 

4.	 The application of the Special Contribution shall not reduce the fair 

market value of the Endowment below eighty (80%) percent of the 

Original Fair Market Value of the Endowment. As used in this Agreement 

the term "Original Fair Market Value" shall mean the value of all assets 

transferred to the Charity by the SO pursuant to this Agreement, valued on 

the date of distribution. 

5.	 The Special Contribution, together with any and all prior Special 

Contributions, shall not exceed the Special Contribution Limit. As used in 

this Agreement the tenn "Special Contribution Limit" shall mean twenty 

(20%) percent of the Fair Market Value of the Endowment as of the date 

of the approval of the Special Contribution by the Board. 

E.	 In keeping with the donors' originalintent, the Endowment's Annual Contribution 

shall be used to support new works or new productions or new perfonnances, or to 

underwrite touring of new productions or repertory, or to support educational or 

audience outreach programs. Once these priority needs are met, as determined by 

each Charity, any sums remaining in the Annual Contribution may be used for other 

priority needs identified by the Charity. Each Charity shall acknowledge the 

Endowment as a supporter for all projects to which an expenditure from the 

Endowment is applied; such acknowledgment to be made in a manner consistent 

with that afforded by the Charity to other donors for gifts of similar size. 

F.	 Each Charity shall submit an annual report to the Attorney General ofthe State of 

New York, within six months after the close of each fiscal year ending on or prior to 

December 31,2010, on the status of the programs funded by the Endowment. The 
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report shall include both narrative and financial accounts of bow any expenditure 

from the Endowment was used, as well as the current fair market value of the 

Endowment and the Charity's approved annual spending rate. In addition, ifa 

Special Contribution was made from the Endowment during any year, the report to 

the Attorney General ofthe State ofNew York shall include details of the Special 

Project and infonnation and financial data to fully substantiate compliance with the 

provisions ofParagraph D. A courtesy copy of the report relating to Special 

Contributions shall be sent to the DeWitt Wallace-Reader's Digest Fund, Inc. and the 

Lila WaHace-Reader's Digest Fund, Inc. for their information. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed and delivered as of the date first written above by their respective officers thereunto 

duly authorized by their respective governing Boards. 

LILA ACHESON AND DEWITT WALLACE 
FUND F R LINCOLN CENTER 

By_-+--=--_-.t-~--""'L.-----'=-----
Narne~em!Ite.....Y..~nu1lL_-__-- 

Title President: 

METROPOLITAN OPERA ASSOCIAnON, INC. 

By _ 
Name _ 
TitJc _ 

NEW YORK CITY BALLET, INC. 

By _ 
Name _ 

Title---------------- 

NYDOCSOlm2736.3 
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report shall include both narrative and financial accounts of how any expenditure 

from the Endowment was used, as well as the current fair market value of the 

Endowment and the Charity's approved arulUal spending rate. In addition, if a 

Special Contribution was made from the Endowment during any year, the report to 

the Attorney General of the State ofNew York shall include details of the Special 

Project and infonnation and financial data to fully substantiate compliance with the 

provisions of Paragraph D. A courtesy copy of the report relating to Special 

Contributions shall be sent to the DeWitt Wallace-Reader's Digest Fund, Inc. and the 

Lila Wallace-Reader's Digest Fund, Inc. for their infonnation. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed and delivered as ofthe date first written above by their respective officers thereunto 

duly authorized by their respective governing Boards. 

LILA ACHESON AND DEWITT WALLACE 
FUND FOR LINCOLN CENTER 

By _ 
Name, _ 
Title, _ 

METROPOLITAN OPERA ASSOCIATION, INC. 

NEW YORK CITY BALLET, INC. 

By _ 
Name, _ 
Title ..,--- _ 

NYDOCSOlm27J61 
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report shall include both narrative and financial accounts of how any expenditure 

from the Endowment was used, as well as the current fair market value of the 

Endowment and the Charity's approved annual spending rate. In addition, if a 

Special Contribution was made from the Endowment during any year, the report to 

the Attorney General of the State ofNew York shall include details of the Special 

Project and information and financial data to fully substantiate compliance with the 

provisions ofParagraph D. A courtesy copy of the report relating to Special 

Contributions shall be sent to the DeWitt Wallace-Reader's Digest Fund, Inc. and the 

Lila Wallace-Reader's Digest Fund, Inc. for their infol1J1ation. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 

executed and delivered as of the date first written above by their respective officers thereunto 

duly authorized by their respective governing Boards. 

LILA ACHESON AND DEWITT WALLACE 
FUND FOR LINCOLN CENTER 

By _ 

Name--------------Title -'--__ 

METROPOLITAN OPERA ASSOCIATION, INC. 

By _ 
Name _ 
Title

By----rt-\-\if-t-t--"~_'_::;___---_+_--
Name_l....7':....:..-----=....:.""""'--'::'''''--_-=r=~o....:.....~ _ 
Title_-=....:.:.....!..L..:....L-.:....:....--..:..:....:..::- _ 
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VIVIAN BEAUMONT THEATER, INC. 
(d/b/a Lincoln Center Theater) 

By _ 

Name------------
Title ~-------_ 

PHILHARMONIC-SYMPHONY SOCIETY 
OF NEW YORK, INC. 

By ~--_ 

Name ---'- _ 
Title-------------

CHAMBER MUSIC SOCIETY OF 
LINCOLN CENTER, INC. 

By _ 
Name. ---,- _ 
Title-------------

NYDOCSOJn72736.3 
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NEW YORK CITY OPERA. INC. 

By.__---,- --'- _ 
Name. _ 
Title._----------- 

VNIAN BEAUMONT THEATER, INC. 
! (d/b/a Lincoln Center Theater) 

I 
I 
f r 
1
j PHILHARMONIC-SYMPHONY SOCIETY
 

OF NEW YORK, INC.
 

•
<•
•
l 
t By ,--_ 
il. Name, _ 
1"
 
t Title, _
 
~ 
,I 

CHAMBER MUSIC SOCIETY OF
 
; LINCOLN CENTER, INC.
 
.~ 

By _ 
Name -: 
Title, _ 

.. 
:i,.. 
.... 
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NEW YORK CITY OPERA, £NC. 

By
-=-N7"am-e------------ 

Title ~ _ 

VIVIAN BEAUMONT THEATER, £NC. 
(d/b/a Lincoln Center Theater) 

By _ 
Name _ 
Title, '--- _ 

PHILHARMONIC-SYMPHONY SOCIETY 
OF NEW YORK, INC. 

By _ 
Name _ 

Title _ 

By_--=.~~~~~~~q..--
Name,~..=..,::.!~.::...:....:::-~__+...:.....:.I"""rot':.::..;...;iLy_-
Title_~~__:..___:........::;.:...___=.;'_=____==.;......:....__
 

If-

i, 
1 

t
•
L 

t' 
J 
I 
t 
" 
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Michael M. Kaiser 

mmkaiser@kennedy-center.org 
202-416-8010 

Michael M. Kaiser has been President of the John F. Kennedy Center since January 2001. Mr. Kaiser has 
expanded the educational and artistic programming for the nation's center for the performing arts and has 
overseen a major renovation effort of most of the Center's public spaces. 

Signature artistic programs during his tenure have included an unprecedented celebration of the works of 
Stephen Sondheim; a major festival of the arts of China; long-term relationships with the Bolshoi Ballet, the 
Kirov Ballet and Opera, Royal Shakespeare Company and New York City Ballet; a country music festival; a 
retrospective of the works of Tennessee Williams, as well as a celebration of August Wilson's ten plays 
presented in sequential order. 

Mr. Kaiser created the Kennedy Center Arts Management Institute to provide advanced training for young 
arts administrators and has developed a series of programs to help train others in the field. He has created a 
Capacity Building Program for Culturally Specific Arts Organizations, which offers mentoring services to the 
leaders of 35 African American, Latino, Asian American and Native American arts groups from across the 
United States. A similar program was instituted for 33 arts organizations in the City of New York. Mr. Kaiser 
is also a Cultural Ambassador for the State Department's CultureConnect program. He advises performing 
arts organizations around the world on building institutional strength through marketing, strategic planning 
and fundraising, and, in this capacity, is currently working with arts leaders in Mexico, Pakistan and China 
and throughout the Arab countries. He has created artsmanager.org, a website that provides resources to 
arts managers around the world. 

Mr. Kaiser previously served as the Executive Director of the Royal Opera House, the largest performing arts 
organization in the United Kingdom. During his tenure with the Royal Opera House, that organization erased 
its historic accumulated deficit, completed £214 million redevelopment of the facility, created an endowment 
fund, and greatly increased its level of support from the private and public sectors. 

Prior to joining the Royal Opera House, Mr. Kaiser was Executive Director of American Ballet Theatre. 
During his three-year tenure at ABT, Mr. Kaiser erased the entire historic accumulated deficit, create9 a 
second company, greatly expanded national and international touring activity, increased contributed and 
earned income substantially, and built an acclaimed series of education programs. 

Mr. Kaiser has also served as Executive Director of the Alvin Ailey Dance Theater Foundation, the world's 
largest modern dance organization. During his tenure, the Ailey Company erased its accumulated deficit, 
expanded its school, and increased all forms of revenue. He has also served as General Manager of the 
Kansas City Ballet, where he erased the company's deficit. 

As a consultant to a variety of arts organizations Mr. Kaiser advised such institutions as The Jewish 
Museum, the Market Theatre (Johannesburg), Detroit Symphony, Glimmerglass Opera, and many others. He 
also represented the United States on a commission that established the Arts Council of the Republic of 
South Africa. 

Before entering the arts management field, Mr. Kaiser was a management consultant in the corporate sector. 
In 1985, he sold the consulting firm he founded, Kaiser Associates, which specializes in helping large 
corporations formulate strategic plans. Among his clients were General Motors, IBM, Corning Glass Works 
and 50 other major corporations. Kaiser Associates remains a major participant in the strategy-consulting 
field. 

Mr. Kaiser has served as a research economist for Nobel prize-winning economist, Wassily Leontief, and is 
the author of three books: Strategic Planning in the Arts: A Practical Guide (1995); Developing Industry 
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Strategies: A Practical Guide of Industry Analysis (1983), and Understanding the Competition: A Practical 
Guide of Competitive Analysis (1981 ). 

Mr. Kaiser received his Master's degree in Management from M.I.T.'s Sloan School of Management and his 
Bachelor's degree in Economics, Magna Cum Laude, from Brandeis University. He has been an Adjunct 
Professor of Arts Administration at New York University, and a Lecturer at the University of the 
Witwatersrand in Johannesburg. 

He has received the Dance Magazine Award 2001, Capezio Award 2002, Helen Hayes Washington Post 
Award for Innovative Leadership in the Theater Community 2003, S1. Petersburg 300 Medal 2004, 
Washingtonian of the Year 2004, US Department of State Citation 2005, Blacks in Dance Award 2005, First 
American to receive China's "Award for Cultural Exchange" 2005, and The Order of the Mexican Eagle 2006. 
Mr. Kaiser was named Impresario of the Year in 2006 by Musical America. 

3227274v.1 
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NEW YORK CITY
 
OPERA 
GEORGE STEEL 
GENERAL MANAGER AND 
ARTISTIC DIRECTOR 

About George Steel 
A respected and innovative figure in the American performing arts, George Steel has achieved a notable 
record of success as a producer, administrator and multi-disciplinary programmer of opera, early and 
modern music, dance, film and theatre. Known for his fresh and revelatory approach to presenting the 
performing arts and for his dynamic talent for audience outreach, Mr. Steel, 42, has been hailed by The 
New York Times as "a spokesman of national stature about ways to make classical music matter to new 
generations of listeners." 

Born into a musical family, Mr. Steel began to perform regularly at age nine as a singer in the National 
Cathedral Choir in Washington, DC. Through the Choir, he met one of the formative influences on his 
career, Leonard Bernstein, and while still a student worked as Bernstein's production assistant on the 
revival of the composer's Mass. Mr. Steel subsequently attended Leonard Bernstein's conducting 
seminar at the Tanglewood Institute for four consecutive summers, 1986-1989. After attending St. 
Albans School in Washington, DC, Mr. Steel taught music and social studies at St. Augustine School of 
the Arts in the South Bronx and then attended Yale University, graduating with a BA in music in 1994. 

Mr. Steel first made his mark in New York City as Managing Producer of the Tisch Center for the Arts at 
the 92nd Street YW-YMHA. From 1995 to 1997 he created a variety of new series (including Today's 
Composers and Dawn Upshaw's Voices ofthe Spirit), produced Haydn's Philemon and Baucis and 
Michael Korie and Stewart Wallace's Hopper's Wife (the latter co-produced with the Long Beach Opera) 
and was responsible for budget, production, marketing, contract negotiations and artist relations. 

Mr. Steel then became the Executive Director of the Miller Theatre at Columbia University, where over 
the course of an eleven-year tenure (1997-2008) he transformed this venue into one of New York's most 
acclaimed showcases for early and modern music. Among his many innovations at the Miller, he 
introduced full-scale opera productions with such notable works as the U.S. premiere of Iannis 
Xenakis's Oresteia, the New York stage premiere of Elliott Carter's What Next?, and the U.S. stage 
premiere of Olga Neuwirth's Lost Highway. While programming 60 to 80 events a year, he took 
primary responsibility for fundraising, financial and personnel management, marketing, publicity, and 
facility planning. 

Mr. Steel also has been active throughout this period as a conductor and performer, having founded the 
Vox Vocal Ensemble in 1995 and the Gotham City Orchestra in 1998. 

For his work, Mr. Steel has twice received the Chamber Music America Award for Adventurous 
Programming (2001-02 and 2005), as well as the 2003 Trailblazer Award from the American Music 
Center and the 2003 ASCAP Concert Music Award. New York magazine named him as one of the most 
influential people in New York in 2006 and in 200slisted his Miller Theatre as having the "Best Music 
Programming before 1800 or after 1990" and the "Best Night at the Ballet." 

In February 2009, George Steel was appointed as the new General Manager and Artistic Director of 
New York City Opera. Hi plans for the company include broadening the company's adventurous 
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approach to repertory, nurturing the work of American artists and promising singers, and the continued 
development of the company's acclaimed education and outreach programs. 

DAVID H. KOCH THEATER 
:ZO UNCOLN CENTEI 
II VEW YORK, NY 10023 
DW.NYCOPERA.COM1. ••• 
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In re Wolseley 
N.Y.Sur.,2005. 
(The decision of the Court is referenced in a table in 
the New York Supplement.) 

Surrogate's Court, Suffolk County, New York. 
In the Matter of Charles William WOLSELEY, 

Deceased. 
No. 582 P 1979. 

Dec. 23, 2005. 

Garfunkel, Wild & Travis, P.C., Great Neck,
 
attorneys for Petitioner.
 
,Eliot Spitzer, Esq., Attorney General of the State of
 
New York, Charities Bureau, New York, for ultimate
 
charitable beneficiaries.
 

JOHN M. ClYGTER, 1. 
* 1 This is a proceeding by Central Suffolk Hospital 
Association, as beneficiary of a certain trust created 
under the last will and testament of this decedent, for 
permission pursuant to EPTL 8-1.1 ("cy pres") to use 
the principal and interest of the trust fund to pay 
down its debt and finance an expansion and 
modernization project. 

Jurisdiction has been obtained over all necessary 
parties to this proceeding. The Attorney General, 
Eliot Spitzer, who is a necessary party to this 
proceeding has appeared and has no objection to the 
relief requested in the petition. 

Pursuant to Article FOURTH of decedent's will, a 
trust was created for the lifetime benefit of certain 
named individuals and funded with the estate residue. 
Upon the death of the surviving income beneficiary, 
the trustee is to pay over the trust's corpus with 
accrued income to petitioner "to be used and applied 
for its Ophthalmology Service, .,. to enable said 
Hospital to increase its services to the community, 
where I reside, to the end that it shall receive the 
largest sum available herein for such community 
needs.nThe trust was initially funded with 
approximately $1.4 million dollars and has a current 
value of approximately $14 million dollars. The 
surviving income beneficiary died in August of this 
year and, pursuant to the terms of decedent's will, the 

trustee has paid over approximately eighty percent of 
the trust fund to petitioner. Due to the restrictive 
language, petitioner seeks application of the cy pres 
doctrine to· accomplish the general charitable 
purposes of the testator by authorizing the use of trust 
principal and income to implement its revitalization 
plan. There is no gift-over provision in the event the 
disposition fails. 

Petitioner is a voluntary not-for-profit hospital 
corporation organized and existing for the purpose of 
delivering health care services to the surrounding 
community. Although ophthalmology services are 
provided by petitioner, last year there were only 
seven patients admitted to the hospital for eye related 
disorders and approximately five hundred emergency 
or outpatients visits. Petitioner is in the midst of a 
fiscal crisis which threatens its viability. It appears 
that this crisis in due to several factors, including 
decreasing reimbursement for services and/or capital 
improvements, its limited capacity to serve a growing 
community and the obsolescence of its facilities; The 
hospital, as part of a comprehensive plan, seeks to 
regain fmancial stability through a combination of 
debt restructuring and modernization, including 
expansion and modernization of its ophthalmology 
department. This plan is vital to the continued 
viability of the hospital. 

The cy pres doctrine, codified in EPTL 8-1.1, is 
based on a policy to effectuate the general charitable 
intention of a testator when his specific donative 
direction cannot be carried out, or is no longer 
practicable. Under the statute, the Court has the 
authority to direct the manner in which a charitable 
disposition should be administered in order to most 
effectively accomplish the testator's intent whenever 
literal compliance with the terms of a charitable 
bequest is impracticable or impossible. This is done 
by devoting the property placed in trust to a use that 
furthers the testator's general intention and avoids the 
circumstances that have rendered the original 
instructions impracticable. 

*2 Before the doctrine may be applied, three tests 
must be met. First, a charitable gift or bequest must 
be made. Second, the testator must have 
demonstrated a general, as opposed to a specific, 
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charitable intent. Third, circumstances must have
 
changed in the period subsequent to the gift or
 
bequest so as to render literal compliance impractical
 
or impossible (see Matter of St. Charles Hospital v.
 
Vacco. NYU, Aug. 4, 1995, at 25, col 6).
 

There can be no doubt that the funds in petitioner's 
possession are the result of a charitable bequest. 
Although the testator intended to improve and 
promote ophthalmology services offered by 
petitioner's facility, it is clear from his will that his 
general charitable intent was focused on increastng 
the hospital's ability to service the community as a 
whole. Here, the absence of a gift-over provision is a 
manifestation that the testator had a general 
charitable intent (see III re Will of Goehrinaer, 69 
Misc.2d 145). Lastly, decedent could not have 
anticipated that his bequest would grow tenfold or 
that there would be significant changes in medicine 
which would make literal compliance impracticable. 

By utilizing the funds as requested, petitioner will be 
able to obtain financing for the expansion and 
renovation of the hospital to carry out the wishes of 
the decedent. Without the financing necessary to 
undertake the modernization, petitioner may be 
forced to reduce community related programs and 
services which it provides at no charge or into 
bankruptcy. Indeed, the detailed record before the 
Court on this application indicates that without the 
ability to utilize the funds as requested, the hospital's 
continued existence would be in jeopardy, that is, if 
the use of the funds was limited solely to 
ophthalmology purposes, the consequence could be a 
failure of the hospital itself and the loss to the 
community of a valued medical facility. Such a result 
would obviously frustrate the charitable intent of the 
testator (see Matter o(Othmer, 185 Misc.2d 122). 

Accordingly, in exercise of its discretionary powers,
 
the Court grants the relief requested by petitioner.
 

N.Y.Sur.,2005.
 
In re Wolseley
 
10 Mi~c.3d lO77(A), 814 N.Y.S.2d 893, 2005 WL
 
3726198 (N.Y.Sur.), 2005 N.Y. Slip Op. 52251(U)
 

END OF DOCUMENT
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New York Law Journal 
Volume 214, Number 24 

Copyright 1995 by the New York Law Publishing Company
 

Friday, August 4, 1995
 

Court Decisions
 
Second JUdicial Department
 

Suffolk County
 
Surrogate's Court
 

MATTER OF ST. CHARLES HOSPITAL, PORT JEFFERSON, N.Y. V. VACCO
 

Surrogate Prudenti 

In this uncontested application by St. Charles Hospital and Rehabilitation Center, 
as beneficiary of a certain trust created under the last will and testament of the 
decedent herein, petitioner seeks the court's permission pursuant to EPTL §8-1.1 to 
use the principal and interest of the trust fund, known as the "Walden Trust" as 
security for letters of credit required to finance the hospital's expansion and 
modernization project. 

The hospital is a voluntary, not-for-profit hospital corporation organized and 
existing for the purpose of delivering health care services to its Suffolk County 
patient community. The Attorney General, Dennis C. Vacco, Esq., who is a necessary 
party to this proceeding has appeared and has no objection to the relief requested 
in the petition. 

The hospital as part of a comprehensive plan, restructured its programs to move 
towards an expansion of the hospital's rehabilitative services. As a result, an 
aggressive facility reconstruction project was undertaken at a cost of $74,900,000. 
The hospital has obtained financing for 90% of this amount, the remaining 10% is to 
be the "equity contribution" which is being met by a capital campaign. The capital 
campaign has proven successful and pledges have been made to meet the full amount 
of the equity contribution, however, the pledges have not been collected in full 
and may not be collected in time for the commencement of the project. The 
financing permits the hospital to post an irrevocable, unconditional letter of 
credit to guarantee that the equity contribution will be invested in the project 
after all of the mortgage proceeds are spent. As security for the letters of 
credit, the hospital intends to post the uncollected campaign pledges, $6,300,000 
in cash, marketable securities and collected campaign pledges as well as the Walden 
Fund, at issue. The construction project is vital to the continued viability of 
the hospital. 

At Article Sixth of the decedent's will the decedent devised a portion of the 
residuary estate to the petitioner for the creation of the Walden Fund, "of which 
the income shall be expended for charitable purposes." [Emphasis added.] Due to 
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the restrictive language with respect to "income only" and silence as to the use of 
the principal, the petitioner seeks application of the cy pres doctrine to 
accomplish the general charitable purposes of the donor by authorizing the use of 
trust principal and income as security for petitioner's financing. 

The cy pres doctrine codified in EPTL §8-1.1, is based on a policy to ef fectuate 
the general charitable intention of a donor or testator where their specific 
donative direction cannot be carried out, or is no longer practicable. This is 
done by devoting the property placed in trust to a use, that furthers the donor's 
or testator's general intention and avoids the circumstances ~hat have rendered the 
original instructions impracticable. 

Before thedoctrine may be applied, three tests must be met. First, a charitable 
gift or bequest must be made. Second, the donor must have demonstrated a general, 
as opposed to a specific, charitable intent. Third, circumstances must have 
changed in the period subsequent to the gift or bequest so as to render literal 
compliance impractical or impossible. Matter of Staten Island University Hospital, 
(Richmond County - Surrogate D'Arrigo), N.Y.L.J. 4/23/93, p. 27, col. 4. 

Unquestionably, the funds in the hospital's possession are the result of 
charitable bequests. Any gift or bequest left for the promotion or advancement of 
health or medicine has always been recognized as a charitable gift. Id.; In re 
Lawless' Will, 194 Misc.844, aff'd, 277 App. Div. 1045. 

The testator herein had a general charitable intent as opposed to merely 
benefiting a specific charity in a specific manner. A significant indicia of 
general versus particular intent is the presence or absence of a specific giftover 
in the event the charitable disposition fails. Absence of a giftover is a 
manifestation that the testator had a general charitable intent. (In re Will of 
Goehrinaer, (69 Misc.2d 145) (329 N.Y.S.2d 516) (1972). In the Walden Fund there 
is no giftover of the corpus. Moreover, the decedent, at paragraph Eighth of the 
will, authorized his fiduciary to utilize any charitable dispositions for general 
charitable purposes, if the specific purpose of such disposition could not be 
accomplished. 

The doctrine is also present here in that literal compliance with the terms and 
provisions of the gift is impractical or impermissible. The total annual income 
produced by the Walden Fund in 1994 was only $24,256.00, this income does little to 
assist the hospital's obligations to the community. The use of the principal and 
income of the Fund will make it possible for the hospital to obtain financing for 
the expansion and renovation of the hospital to carry out the wishes of the donor. 
The record reflects that the hospital's transition to the rehabilitation services 
exacerbated the inadequate existing conditions of its physical facilities. Without 
the financing necessary to undertake the modernization and compliance with health 
and building codes the hospital would be forced to shut dawn. Such a result would 
frustrate the purposes of the Walden Trust Fund expressed by the donor: "to 
benefit the aged, the children, the crippled and the blind, and to bring to 
individuals, young and old, needy or afflicted, assistance to make their lot more 
comfortable and happier.". 

Accordingly, the court having determined that only can truly effectuate the 
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charitable intentions of 
granted. 

Order signed. 

the donor, the application of the hospital is hereby 

8/4/95 NYLJ 25, (col. 

END OF DOCUMENT 
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SUPREME COURT OF THE STATE OF 'NEW 'YORK 
COUNTY OF NEW YORK 

x 
PETITION FOR 
CY PRES RELIEF 

In the Matter of the Application of PURSUANT TO 
§8-1.1(c) OF NEW YORK 

THE COOPER UNION ESTATES, POWERS J\ND 
FOR THE ADVANCEMENT OF SCIENCE TRUSTS LAW 

AND ART . 
Index No. fe~·htW1 fur c,(,-Jre-t f£ Lit!·f . :
 

f'Urjutu,\ W I§ .9·-1 ~ iCc) of N·y. £ (![I.:,.
 
X 

The Cooper Union for the Advancement of Science and Art, by its counsel 

Paul, Weiss, Rifkind, Wharton & Garrison LLP, respectfully alleges as follows: 

Nature of the Action 

I. This is an application for cy pres relief pursuant to the provisions 

of Section 8-1.1 (c) of the New York Estates, Powers and Trusts Law (the "EPTL") to 

pennit The Cooper Union for the Advancement of Science and Art ("The Cooper 

Union") to mortgage the Chrysler Building, which is owned by its endowment, as 

security for a $l75 million loan and to use the proceeds of that loan in excess of the 

historic dollar value of the gift of the property for The Cooper Union's general charitable 

purposes. 

2. The Board of Trustees of The Cooper Union, in response to the 

immediate need to modernize outdated facilities and financial pressures, both of which 

may challenge its accreditation, has approved a financial plan to address these current 

problems and to build a sustainable future for The Cooper Union. 

3. The Chrysler Building is The Cooper Union's most valuable real 

estate asset and necessarily a key part of the plan to preserve The Cooper Union's future. 
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A new ground lease is being negotiated lhat will greatly Increase revenue from the 

building to The Cooper Union beginning in 2018. The proposed financing and the use of 

the proceeds thereof for The Cooper Union's charitable purposes, for which The Cooper 

Union seeks this Court's approval, allows the institution to continue its mission and 

address its current challenges by realizing today some of the benefits of these future 

Increases III Income. 

The Parties 

4. The Cooper Union is a not-for-profit corporation, incorporated by 

an 1859 act of the New York legislature, located at Cooper Square, New York, New York 

10003-7120. It is an all honors college and one of America's most selective institutions 

of higher education, perennially ranked among the nation's top three specialized colleges. 

The Cooper Union consists of three degree-granting schools: The Irwin S. Chanin School 

of Architecture, The Albert Nerken School of Engineering and The School of Art. 

5. In accordance with EPTL § 8-1.1 Ct), the Attorney General of the 

State of New York is an interested party to this proceeding. 

Jurisdiction and Venue 

6. This Court has jurisdiction over this matter and venue is proper in 

this County pursuant to EPTL § 8-1.1 (c) as The Cooper Union has its offices and carries 

out its charitable mission principally in this County and the applicable gift instrument is 

not a will. 

Background Facts
 

The Founding of The Cooper Union
 

7. The Cooper Union was founded by the industrialist, inventor and 

philanthropist Peter Cooper in 1859 pursuant to an amended act of the New York State 

legislature "to enable Peter Cooper to found a Scientific Institution in the City of New 

York" (the" 1859 Act"). 
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8. Peter Cooper was born in New Yoik City on February 12, 1791 to 

a family of modest means and had only a limited amount of fornlal education. He rose to 

become one of the most successful industrialists in the City and wanted to give talented 

young people access to the type of education he had never been able to receive by 

creating a school devoted to science and art. 

9. The Cooper Union's charter (the "Charter"), the first version of 

which appears in the 1859 Act, contains a list of five primar,y purposes for which it was 

incorporated by the legislature. One of the primary purposes expressly contained in the 

Charter is the creation of a premiere teclmological school: 

4. As soon as, in the opinion of the Board ofTrustees, the 
funds which shall from time to time be at their disposal, 
will warrant such an expenditure, such funds shall be 
appropriated to the establishment and maintenance of a 
thorough polytechnic school; the requirements to admission 
to which shall be left to the discretion of the said Board of 
Trustees, and shall be specifically determined by them from 
time to time; and which school shall, as far as possible~ and 
as soon as possible, be made equal to the best technological 
schools now established. or hereafter to be established. 
(Emphasis added.) 

10. Peter Cooper donated the school's first building, the Foundation 

Building, located on the south side of Astor Place and still the heart of the campus today. 

He viewed The Cooper Union as his legacy for future generations, stating in a speech a 

few months after its opening: 

This building has scarcely been absent from my thoughts a 
single day, for nearly thirty years. I have laboured for it by 
night and by day with an intensity of desire that can never 
be explained. It is now my fervent hope that the youth of 
my native city and country will constantly throng these 
halls, with eager efforts to gain that kind of useful 
knowledge which is needed to make them wise, good, and 
useful to themselves and to their country. 

3 
09340000119



The Cooper Family and The Chrysler Building Land 

11. In 1902, the fee parcel upon which the Chrysler 13uilding now sits 

was conveyed to The Cooper Union by Edward Cooper and Abram S. Hewitt, as 

Trustees, and by Peter Cooper's children, Edward Cooper and Sarah Amelia Hewitt, 

individually, "for the purpose ofconstituting an endowment" for the school "for its uses, 

intents and purposes." 

12. Edward Cooper and Sarah Amelia Hewitt were the children of 

Peter Cooper, and Abram S. Hewitt was Sarah Amelia Hewitt's husband. Edward 

Cooper and Abram S. Hewitt were also members of the first Board of Trustees of The 

Cooper Union and each served as President of the Board. Each of these individuals was 

devoted to the legacy of Peter Cooper and The Cooper Union. 

13. In fact, the minutes of the meeting of the Board ofTrustees of 

February 4, 1902 reflect that the childr~n of Peter Cooper "have agreed to convey 

absolutely in fee to the Cooper Union" the property, now known as the Chrysler 

Building. The minutes further reflect that the value of the property in 1902 was 

$600,000. 

14. In 1971, The Cooper Union was granted the authority to mortgage 

any of its property, other than the Foundation Building given to it by Peter Cooper in 

1859, pursuant to a New York Supreme Court Order entered on August 6, 1971 granting 

The Cooper Union's cy pres application requesting such relief. Prior to 1971, The 

Cooper Union's Charter had not provided for the authority to mortgage its property. 

IS. The Cooper Union estimates that the current fair market value of 

the Chrysler Building is in excess of $415 million and its value to The Cooper Union 

based on projected cash flow (taking into account tax equivalency payments to The 

Cooper Union), as described below, is approximately $700 million. This exponential rise 

in value could not have been foreseen by the children of Peter Cooper at the time they 09340000120



made their gift in 1902 and, given their devotion to the iristitution that represents their 

fathcr's legacy, it is indisputable that they would desire the benefits of this incredible 

increase in value to be available for the needs ofThe Cooper Union, were they living 

today. 

The Cooper Union Today and the Plan for Tomorrow 

16. Today, The Cooper Union is widely recognized for its outstanding 

academic programs in architecture, art and engineering. Students are admitted to The 

Cooper Union on the basis of merit alone: the college does not provide any form of 

consideration for legacy, patronage, or athletic ability. Faculty, students and alumni 

continue to win a disproportionate share of the nation's most prestigious fellowships, 

academic and creative awards. 

17. Despite its many academic strengths, The Cooper Union currently 

faces the possibility that it will become unable to carry out its statutory mission in the 

not-too-distant future. 

18. The Cooper Union needs to upgrade outdated facilities in order to 

address concerns about its continuing accreditation and for it to continue to attract and 

maintain the best and brightest faculty and student body. At the same time, it currently 

faces a grave fiscal crisis. 

The Current Fiscal Crisis and Antiquated Facilities 

19. The Cooper Union has experienced significant financial challenges 

and operating deficits, which recently have become acute. 

20. Unlike most other schools, however, The Cooper Union does not 

receive any revenues in the form of tuition. All students admitted to The Cooper Union's 

degrce programs receive a full-tuition scholarship, which allows talented students of all 

economic backgrounds to attend, in accordance with Pctcr Cooper's vision. 
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21. At the same time, it is clear that modernization of facilities is 

essential to maintain The Cooper Union's standiflg as one of the nation's premiere 

undergraduate colleges, to follow the mandate of the charter to be equal to the best 

technological schools and address concerns about its accreditation. 

22. The Cooper Union has not erected an academic building in half a 

century. The current building used by the Engineering School was constructed in the· 

1950s, has inadequate ventilation, lacks modern technological capabilities and several of 

its advanced science laboratories are obsolete. New laboratories are required to 

accommodate the evolution of curricula necessitated by advances in science, engineering 

and technology. Modem technological infrastructure is required in order to maintain 

high speed computers, simulation capabilities, networking, multimedia communications, 

web-based interactions and advanced audiovisual capabilities essential to the study of art, 

architecture and engineering today. 

23. In fact, one of the school's primary accreditation bodies, the 

Middle States Commission on Higher Education, has repeatedly expressed its 

dissatisfaction with the current state of the finances and facilities ofThe Cooper Union. 

Another accreditation body for the School of Architecture, the National Architectural 

Accrediting Board, determined in 2004 that the school's facilities did not meet its 

standards. 

24. In order for The Cooper Union to address these issues, ensure its 

continued accreditation, maintain its academic standing, and recruit and retain the best 

students and faculty, it is essential to renew and modernize the school's facilities. 

The Cooper Union's Plan for the Future 

25. After careful deliberation, The Board of Trustees has committed to 

a plan designed to address the current challenges and secure the financial and academic 

future of The Cooper Union. 09340000122



26. To address the needs of the institution for modem facilities, the 

Board of Trustces is resolved to proceed with the construction of a new academic 

building as well as with the renovation of its Foundation Building, which is the building 

constructed by Petcr Coopcr and given to the institution whcn it was establishcd. This 

project is cstimated to cost $l30 to $155 million. 

27. The new academic building, which will be locatcd on the east side 

of Third Avenue, between 6th and 7th Strcets, will house the School of Engineering and 

also provide institutional space for the Humanities and Social Sciences, the School of 

Architecture and the School of Art. The design not only incorporates state ofthe art 

technological infrastructure necessary for the specialized programs of Engineering, 

Architecture and Art that are The Cooper Union's focus, it also is designed to address the 

institution's need for energy efficiency and for future flexibility, containing 

reconfigurable spaces tha~ will be able to evolve with the institution's changing needs 

over time. 

28. To address the needs of the institution for a sustainable financial 

future, the Board of Trustees and the President have developed and begun to implement a 

financial plan (the "Master Plan") to complete the construction project, eliminate over 

time the operating deficits and produce a more reliable and stable revenue stream. 

29. The Master Plan is composed of several interconnected initiatives: 

a commitment by the administration to reduce operating expenditures by 10% by 20 II; a 

$250 million capital campaign, which has already raised $129 million; the expansion of 

the effort to increase annual giving; the completion of the construction project; the 

adoption of investment strategies designed to invest prudently liquid assets to maximize 

returns while preserving principal; and, the development of undenitilized real estate 

assets and revenue growth from existing real estate assets. 
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Maximizing The Cooper Union's Real Estate Assets 

30. Real estate assets represent the largest class of assets held by The 

Cooper Union and therefore are an essential part of any fiscal strategy for its future. 

31. The Cooper Union has identified three smaller properties not 

necessary to the institution that will be sold. The institution expects to receive 

approximately $10 million from those sales during the current fiscal year. 

32. The 1859 Act provided that property acquired by The Cooper 

Union is exempt from taxation, provided that any revenues therefrom are used for the 

institution's charter purposes. (The 1859 Act was Later amended by the legislature so that 

only properties acquired by The Cooper Union prior to JuLy 1, 1969 are so exempt.) On 

properties specifically exempt as provided in the statute, such as the Chrysler Building, 

The Cooper Union collects from its lessees payments equal to the tax that would 

otherwise be payable, called tax equivalency payments. 

33. . The property located at 26 Astor Place is an exempt property under 

the statute that just a few years ago was a parking lot. In order to maximize the return on 

that site, The Cooper Union has entered into a 99-year lease under which the institution is 

to receive semi-annual tax equivalency payments [n;>m the lessee. Due to a dispute with 

the City of New York over whether the property qualifies for tax exemption under a 1969 

amendment to the 1859 Act, The Cooper Union currently is not receiving this revenue 

stream. While the institution hopes to resolve this matter so that it may rely on this 

source of revenue, it is possible that litigation may need to be commenced and that 

therefore it may take some time to resolve. 

34. In addition, the completion of the new building on Third Avenue 

will allow the site of the current engineering building to become available for 

development. This also will allow The Cooper Union to enter into another long-term 
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lease arrangement in connection with development on that property, which should 

provide a stable source of revenue. 

The Role of the Chrysler Building in the Master Plan 

35. The Chrysler Building is by far The Cooper Union's greatest asset 

and therefore is necessarily an important part of the institution's financial future. 

36. The first step taken by The Cooper Union in relation to the 

Chrysler Building in accordance with the Master Plan has been to negotiate a more 

favorable ground lease with the building's current tenant. The Cooper Union currently 

receives approximately $7 million annually under the ground lease, which it receives in 

addition to the tax equivalency payments described above. The new ground lease, which 

we anticipate will be finalized and signed this fiscal year, will increase the lease 

payments to $32.5 million in 2018, $41 million in 2028 and $55 million in 2031, thereby 

providing The Cooper Union with a reliable increased revenue stream. 

37. While the increase in the lease payments is good news for the 

institution and is expected to maintain the institution in the future, it does not assist in 

addressing fully today's financial challenges. Therefore, as part of the Master Plan, the 

Board ofTrustees also has determined that it would use its interest in the Chrysler 

Building as security to obtain up to $175 million in financing, which will allow the 

institution to continue with its mission by realizing the benefits of some of this 

anticipated future income stream immediately. A portion of this financing will be used to 

meet future operating deficits until 2018, the year in which the increases in the ground 

lease payments take effect and $600,000 will be placed in an endowment fund account to 

ensure the preservation of the historic dollar value of the gift from Peter Cooper's 

children. In order to prevent The Cooper Union from carrying an additional annual 

financial burden between now and 2018, it is anticipated that the tem1S of the financing 
09340000125



will be structured so that the institution will not have to make principal payments prior to 

that year. 

38. The Cooper Union seeks this Court's pemlission to move forward 

with this component of the Master Plan because it believes that the plan as a whole is 

prudent, reasonable, in the long-term best interest of the institution and should eliminate 

operating deficits by 2013. The Cooper Union believes that implementation of the 

Master Plan is necessary in order to secure its financial future. 

39. As stated above, The Cooper Union estimates that the current fair 

market value of the Chrysler Ruilding is in excess 0[$415 million. This figure does not 

take into account the tax equivalency payments received by The Cooper Union, which, 

upon information and belief, add at least another $280 million of value to The Cooper 

Union. Even after the financing is complete, The Cooper Union's remaining interest in 

the Chrysler Building therefore will remain vastly in excess of its historic dollar value. 

40. The Board ofTrustees ofThe Cooper Union is aware that, it could 

sell the Chrysler Building and thereby realize and appropriate the appreciation of the 

property in excess of its historic dollar value (approximately $415 million of 

appreciation). To do so, however, would be imprudent because The Cooper Union would 

not be able to realize the significant value of the tax equivalency payments in any sale 

because they are unique to the institution and not transferable. Furthermore, the Chrysler 

Building property is a gift from the children ofPeter Cooper, one of the first significant 

donations to the institution, and an important historical piece for the disciplines of art, 

architecture and engineering that are the heart of The Cooper Union. 

41. Therefore, The Board of Trustees does not belleve that an outright 

sale of the Chrysler Building is the best long-term solution to its current fiscal difficulties 

and has chosen instead to mortgage the property while maintaining substantial equity 09340000126
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value and to use the financing proceeds for its charitable purposes, a course of action that 

requires the approval of this Court, which The Cooper Union respectfully seeks. 

42. The deed by which the children of Peter Cooper conveyed the 

property to The Cooper Union states that the property is conveyed to the school "for the 

purpose ofconstituting an endowment" for the school "for its uses, intents and 

purposes[.]" This broad language clearly evidences the intent on the part of the donors, 

consistent with their dedication to the school's mission and their father's legacy during 

their lifetimes, to provide the school with maximum flexibility in relation to this gift. 

43. Furthermore, the August 6, 1971 Order of the New York Supreme 

Court expanded The Cooper Union's authority over its property-which was limited 

pursuant to its original Charter- and expressly provided that The Cooper Union may 

"buy, sell, exchange, mortgage, let and otherwise use and dispose of its property, or 

borrow, as the trustees shall deem advisable[.]" The Foundation Building, deeded to The 

Cooper Union by Peter Cooper at the founding oUhe institution in 1859, was the only 

building owned by The Cooper Union exempted from the mortgage power granted to the 

Board ofTrustees in 1971. 

44. As stated above, The Cooper Union is gravely concerned that its 

mission will be compromised if it is unable to implement its Master Plan, which includes 

using the Chrysler Building as security for financing and using the financing proceeds for 

its charitable purposes, and therefore seeks this Court's permission in order to move 

forward. The restriction under New York law that does not allow The Cooper Union to 

use an asset that has increased to roughly 1,000 times its historic dollar value as security 

for financing that is desperately needed to secure the future ofthe institution is, in this 

situation, impracticable or impossible and will frustrate the intent of the donors, the 

children of Peter Cooper, to provide, for The Cooper Union to be a first-class institution in 

all respects. 
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CLAIM FOR RELIEF
 

45. The Cooper Union repeats and realleges paragraphs I through 44
 

above as if fully set forth herein.
 

46. Section 8-1.1(c) of the New York Estates, Powers and Trusts Law
 

states that "whenever it appears to [the] court that circumstances have so changed since
 

the execution of an instrument making a disposition for religious, charitable, educational
 

or benevolent purposes as to render impracticable or impossible a literal compliance with
 

the terms of such disposition, the court may ... make an order or decree directing that
 

such disposition be administered and applied in such manner as in the judgment of the
 

court will most effectively accomplish its general purposes, free from any specific
 

restriction, limitation or direction contained therein[.]"
 

47. Accordingly, The Cooper Union should be granted permission to
 

use the Chrysler Building as security for loan of up to $175 million and The Cooper
 

Union should be granted cy pres relief releasing it from the restrictions imposed by law
 

due to the endowment language contained in the 1902 deed, which restrictions are
 

impracticable or impossible, to such an extent as to allow the proceeds from the financing
 

(above the property's historic dollar value) to be used for the construction ofa new
 

academic building, renovations to its Foundation Building, to divest endowment funds
 

invested in the ground lease in the Chrysler Building, to defease a New York State bond
 

interest in the Chrysler Building in accordance with the lender's requirements for the
 

financing, for working capital and for its general charitable purposes.
 

N(J IJreVI (,I> 'Y'//lhc,A.,4",vJ-~~~.6 #?CJI./ ~tl-~ -10 /h'/f.9'- <J!Io.->Vy Q /hr ~';>V/," -/ A ~ /-/7~ 
r 0 WHEREFORE, the Petitioner respectfully prays that this Court: If.~ bY: F s6'-'l,{/' 

h~~/I'V 
(a) Permit the Petitioner to use the Chrysler Building as security for up to 

$175 million of financing; 

(b) Allow the Petitioner to use the proceeds of such financing, in excess of 

the historic dollar value of the property of $600,000, for the construction and related costs 
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of a new academic building, for renovations to its Foundation Building, to divest 

endowment fun<;ls invested in the ground lease in the Chrysler Building, to defease a New 

York State bond interest in the Chrysler Building, for general working capital and/or for 

its other charitable purposes; 

(c) Direct the Petitioner to place $600,000 [Tom the proceeds of the 

financing, representing the historic dollar value of the property, in an endowment fund 

account; and, 

(d) Grant such other and further relief as it deems proper. 

Dated: New York, New York 
September 6', 2006 

PAUL, WEISS, RIFKlND, WHARTON & GARRISON LLP 

By: (l£{lM titJ1~ 
Alan S. flalperin 
Maria'rl Vullo 

1285 Avenue of the Americas 
New York, New York 10019-6064 
(212) 373-3000 

Attorneys for Petitioner The Cooper Union for the 
Advancement of Science and Art 
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VERIFICATION 

State of New York ) 
: ss.: 

County of New York ) 

GEORGE CAMPBELL, JR., being duly sworn, deposes and says: 

I am the President of The Cooper Union for the Advancement of Science 

and Art, the Petitioner in this proceeding. I have read the foregoing Petition and know its 

contents to be true to my knowledge except as to the matters alleged on infonnation and 

belief and as to those matters I believe them to be true. 

~. 
Sworn to before me 
this ~ day of September, 2006 

.AL,U.l61/r--.-1h - 211 ;J~(L 
7 . 

/ Notary Public 

s.t,.Q.SlAN 'M. 1\4~ 
Noc!ry iPubtlc. State of /N:6rw y~ 

:Nb. 31~OO . 
0uW~ In New York CcuJ'l.~ Q 

'COmmiuOftM fxplroa March 24, ~ 
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SUPREME COURT OF THE STATE o'F NEW YORK  NEW YORIt COUNTY 

PRESENT: KIBBlE F. PAYNE PART 4 
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In the Matter of the Application of 
INDEX NO. 112519/06 

THE COOPER UNION 
FOR THE ADVANCEMENT OF SCIENCE AND ART, 

MOTION DATE 8113/06 

Petitioner. MOTION SEQ. NO. 001 

MOTION CAL. NO. 

The following papers, numbered 1 to __ were read on this motion to/for ----, _ 

PAPERS NUMBERED 

Notice of Motion! Order to Show Cause - Affidavits - Exhibits ... ... ,'" 

Answer~~~ .~t:tida.yits ,.- Exhibits ------------'------Ir---.....;;...-'---'- 

. Replying' Affidavits', ,." ' ~,-------------,,....----------'---I-"'-------'-c.:...;. 

Cr(iss~Motion: 0 'Yes ~o 
, , 

, On March 3, 1902, Edward Copper and Abram S. Hewitt, as trustees, and Edward Copper 
and Sara'h Amelia Hewitt, j'ndividually, conveyed the premises known as 405 leXington Avenue, 
New York, New York, now the Chrysler building, to petitioner, a not-for-profit institution of higher 
e,~Y~flt.~9n. The con~ey(mce'was intended to be "an endowm~ntto [petiti~n'el-] for itl:!us~~, il1te~ts 
an<f:pullJ,oses..••n Petitioner now moves, by order to show cause, for an order permitting it to" 
d~yiate:fro.~ a litera' compliance with the term~ of the disposition (see Estates, Powers~nc;l.Trusts 
law'§ 8~1.1 [c] [1]; see s'lso'N-PCl §102 [a] (13]). Specifically, petitioner seeks to mortg~g~th~property, 
place $~OO,ooo of t~e mortgage proceeds in an endowment ,!und, representing the pr(ipenY~s:h.lstoric 
value, ~nd use the'remalning proceeds to modernize its facilities and address threats to'lhe, institution's 

" ;.. '.,! ; I '. '"", '.', , • .:-. ~ ".••., ,~, '., • ~. ';; f": L\,~ __ j·_· .'. 
accredltatlon~. The Attorney <;;eneral of the State of New York, Chanties Bureau, which r~presentsthe 

i?t:!_Oif!9,1~'r~~~Of"the'~~'~owrnfi!n!(s«!e EPTL § ~~1.1 (f]), s.ubmlts an 'A~idavitof'NO O~je~ti~n:~" Tfj~,:C~aritjes 
Bqr~~lI)~~~vid~s therein that it is "satisfied that [petitioner's applic~tion meets] the 'requireriient~'~)fEPTL 
§ 8~1~~ (~rand,the doctrine'of cy pres." The Office expressly has no objection to the,entryot petitio'ner's 
pr6posed order, granting it use of the subject property as security for financing in the amount of 
$175';000,000, and'directing it to place $600,000 from the proceeds of such financing Tn the endowment 
furid. Accordingly, the court will grant this petition as indicated in the memorandum attached. 

Oated: _----"'--f<-I-Ur.L.J'b'le.a---=.J.::....;.7+-----'J_oo b'----_--e
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At the lAS Part Jofthe 
Supreme Court Jthe State of 
New York, held in and for 
the County of New York,_ 'It.. 
the Courthouse thereof, _CfU 
Ce~~e~el~~ the _ day 
of JAlfJU.11l.f.llL--<L' 2006 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

x 

ORDER
 
In the Matter of the Application of
 

THE COOPER UNION
 
FOR THE ADVANCEMENT OF SCIENCE AND ART :
 

X 

The Cooper Union for the Advancement of Science and Art, having 

petitioned this Court for an Order for Cy Pres Reliefpursuant to New York Estates, 

Powers and Trusts Law § 8-1.1 (c), 

AND, an Order to Show Cause having been issued by this Court on 

September{, 2006, 

AND, the Attorney General of the State of New York having been duly 

served with all the papers submitted herein, 

AND, the Attorney General of State of New York having duly considered 

the application and having submitted an affidavit confirming that it does not oppose the 

relief requested, 

AND, the Petition having come before this Court, and the Court having 

considered the papers submitted therewith, 
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AND, a hearing having been held on this matter on , 

2006, it is 

ORDERED, pursuant to New York Estates, Powers and Trusts Law § 8

1.1, that: 

I. The Petition is hereby granted in its entirety; 

2. The Petitioner is permitted to use the propcrty conveyed by deed 

datcd March 3, 1902 as security for 'up to $175 million of financing; 

3. Pursuant to § 8-I.I(c) of the New York Estates, Powers and Trusts 

Law, the restrictions imposed by law on the property due to its status as endowment 

property are released to such an extent as to allow the Petitioner to use the proceeds of 

such financing in excess of the historic dollar value of the property of $600,000 for the 

construction and related costs ofa new academic building, for renovations to its 

Foundation Building, to divest funds invested in the ground lease in the Chrysler 

Building, to defease the Donnitory Authority ofthe State of New York's interest in the 

Chrysler Building in accordance with the lender's requirements for the financing, for 

general working capital, and/or for its other charitable purposes; and, 

4. The Petitioner is directed to place $600,000 from the proceeds of 

the financing, representing the historic dollar value of the property, in an eridowment 

fund account. 

2
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Index No. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

. In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

~ 

,/ 

Petitioner. 

For cy pres relief pursuant to Section 8-1.1 (c) of the
 
Estates, Powers and Trusts Law of the State of New
 
York.
 

SUPPLEMENTAL AFFIDAVIT OF ANDREW D. SCHAU
 

Patterson Belknap Webb &. Tyler LLP
 

Attorneys for Petitioner
 

1133 Avenue of the Americas
 
New York. New York 10036-6710
 

Telephone: (212) 336-2000
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UCS-840 (REV 1/2000) 

REQUEST FOR JUDICIAL INTERVENTION 

Suprelll8 

COURT 

New York 

COUNTY INDEX NO. DATE PURCHASED 

In the 
INC. , 

matter of the Application of NEW YORK CITY OPERA, 

Petitioner, 

For cry pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts law of the State of New York 

Date issued joined: ____________ Bill of particulars served (yiN): [ IYes 

NATURE or JUDICIAL INTERVENTION (check ONB box only AND enter information) 

For Clerk Only 

Judge Assigned 

I 

RJI Date 

[ ]No 

Request for preliminary conference Notice of petition (return ddle: 
Relief sought: 

Note of issue and/or certificate of readiness 
Notice of medical or dental malpractice action 

Notice of motion (return date: _ (specify: __ 
Relief sought _ 

Statement of net worth
( x larder to show cause 

(clerk enter return date: _ 
Writ of habeas corpus
 

Relief sought cy pres
 
Other (specify, ___ 

Other ex parte application (specify: 

NATURE or ACTION OR PROCEEDING (Check ONB box only) 
MATRIK:>NIAL Malpractice 
( I Contested -CM ( I Medical/podiatric -MM 
[ J Uncontested -UM ( I Dental -OM 

[ I ·Other Professional -OPM 
COMMERCIAL 
( I Contract -CaNT Motor Vehicle -MV
 

[ I Corporate -CORP
 ·Products Liability -PL
 
[ I Insurance (where insurer is a
 

party, except arbitration) -INS Environmental -EN
 

UCC (including sales, negotiable -UCC Asbestos -ASB
 
instruments)
 Breast Implant -B1 
·Other Commercial -oc .Other Negligence -OTN 

·Other Tort (including 
intentional) -OT 

REAL PROPERTY 
[ I Tax Certiorari -TAX 
[ I Foreclosure -FOR SPECIAL PROCEEDINGS 
[ I Condemnation -COND [ I Art. 75 (Arbitration) -ART75 
( ) Landlord/Tenant -LT ( I Art. 77 (Trusts) -ART77 
[ I ·Other Real Property -ORP [ I Art. 78 -ART78 

[ I Election Law -ELEC 
[ I Guardianship (MHL Art. 81) -GUARDS 1 
[ l ·Other Mental Hygiene -MHYGOTHER MATTERS 
( J ·Other Special Proceeding -asp 

[X I· cy pres -OTH 

TORTS 
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Check "YES" or "NO" for each of the followl.ng questl.ons: 

;'lO 

1:-: ] .[ :'11"_: r.· • 

\ .~" ". ; '/ 

Yf'~S no 
l:{ ) Does thl.s actl.on/proceedl.ng seek equl.table rel~ef? 

] Does thl.s actl.on/proceedl.ng seek recovery for personal l.nJury? 

[ J Does thl.s actl.on/proceedl.ng seek recovery for property damage? 

Pre-Note T1me Frames:
 

(Th1S applies to all cases except contested matr~mon1als and tax cert10rari cases)
 

X Ex~ed[ted: O-A ~onths o St,j~dard: ')-l~ months o Complp;<: 1]-15 mont.hs 

Contested Matr1monl.al Cases Only: (I~h~'ck ..ind ql'v'e d;lt(~) 

o ;-10 o Yf">s, Dote: 

Was a Notice of No Necesslty tiled? o No o Yes, Date~ _ 

ATTORNEY(S) FOR PETITIONER(S)' 

Self Name 
Rep.· 

John P. Sare 

Andrew D. Schau 

0 

0 

Address 

1133 Avenue of the Americas 
New York, New York 10036 
1133 Avenue of the Americas 
New York, New York 10036 

Phone • 
(212) 336-2000 

(212) 336-2546 

Self 
Rep.· 

Name Address 

0 

0 

ATTORNEY (S) FOR RESPONDENT (S) . 

Phone • 

'Self-Represented: parties representing themselves, without an attorney, should check the "Self Rep." 
box and enter their name, address, and phone # in the space provided above for attorneys. 

INSURANCE CARRIERS: 

N/A 

RELAn:D CASES: (if NONE, write "NONE" below)
 

Ti tle Index' Court Nature of Relationship
 

I AFFIRM UNDER PENALTY OF PERJURY THAT, TO MY KNOWLEDGE, OTHER THAN AS NOTED ABOVE, THERE ARE 
AND HAVE BEEN NO RELATED ACTIONS OR PROCEEDINGS, NOR 
BEEN FILED IN THIS ACTION OR PROCEEDING. 

eM l/L;Z"~_E_R_V_E_N_T_I_O_N_PREVIOUSLY 

Dated: April 9, 2009 
(SIGNATURE) 

Andrew D. Schau 

ATTORNEY FOR New York Ci ty Opera, Inc. 

ATTACH RIDER SHEETS IF NECESSARY TO PROVIDE REQUIRED INFORMATION 
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SUPREME COURT OF THE STATE OF NEW YORK, 
COUNTY OF NEW YORK 
--------------------------------------------------------------------x 
In the Matter of the Application of 
NEW YORK CITY OPERA, INC., [PROPOSED] ORDER 

Petitioner, Index No. 

For cy pres relief pursuant to Section 8-1. 1(c) of the 
Estates, Powers and Trusts Law of the State of 
New York. 
-------------------------------------------------------------------- x 

Upon the annexed Petition for Cy Pres Relief Pursuant to Section 8-1.1 (c) of the 

New York Estates, Powers and Trusts Law (the "Petition"), the Affidavit of Andrew D. Schau in 

Support of Application for Emergency Relief dated April 9, 2009, the Supplemental Affidavit of 

Andrew D. Schau dated April 9, 2009, and the exhibits annexed thereto, the Affidavit of Michael 

M. Kaiser dated March 31, 2009, and the accompanying Memorandum of Law, and sufficient 

cause appearing therefor; and 

WHEREAS, the Attorney General of the State of New York, in his capacity as the 

representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating in 

or under the laws of the State of New York, is a necessary statutory party; 

WHEREAS, the Attorney General has provided an Affidavit of No Objection in 

support of the Prayer for Relief set forth in the Petition, its Affidavit conditioned on certain 

limitations to be set forth in the Order herein; and 

WHEREAS; there are no persons interested in this proceeding other than 

Petitioner and the Attorney General, IT IS HEREBY 

ORDERED that Petitioner is entitled to cy pres relief pursuant to Section 8-1.1 (c) 

of the New York Estates, Powers and Trusts Law with respect to its petition regarding the 

3244301v.1 
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endowment fund held pursuant to an Agreement effective as of April 30, 200 I by and among the 

Lila Acheson and DeWitt Wallace Fund for Lincoln Center and City Opera, City Ballet, the Met, 

the Chamber Music Society of Lincoln Center, Inc., the Vivian Beaumont Theater, Inc., and the 

Philharmonic-Symphony Society of New York, Inc (such fund hereinafter, the "Wallace Fund"), 

as follows: 

(a) Petitio'ner may borrow from the Wallace Fund (in addition to those 

amounts which Petitioner may expend pursuant to the terms of the Wallace Agreement 

and applicable law and the amounts it may borrow pursuant to the Order of this Court 

dated October 28, 2008) up to $6,600,000 in ordcr to fund its cash-flow n~eds during its 

2008-2009 fiscal year and its 2009-2010 fiscal year. 

(b) In addition to fulfilling its obligations under the October 28, 2008 Order, 

Petitioner shall restore to the Wallace Fund the net amounts borrowed from it pursuant to 

paragraph (a) as Petitioner has net financial resources that may be prudently used for that 

purpose consistent with the legal restrictions on the use of such resources. 

(c) Petitioner shall submit a written annual report to the Attorney General of 

the State of New York (the "Attorney General") within six months after the close of each 

fiscal year of Petitioner ending on or after June 30, 2009 concerning the extent, if any, to 

which Petitioner, whether through contributions, accumulation of income, or capital 

appreciation, has during such fiscal year restored the value of the Wallace Fund as 

required by this Order and the Order of this Court dated October 28, 2008, such 

obligation to continue until such time as Petitioner can report that it has restored the 

amounts required by paragraph (b) and the October 28, 2008 Order. 

2 
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(d) Petitioner's senior management shall provide to the Board of Directors or 

the Executive Committee of the Board of Directors a written report, not less often than 

once a month, concerning variances from the budget for the 2009-20 I0 fiscal year as 

such budget is in effect (and approved by the Board of Directors or the Executive 

Committee) from time to time. 

(e) Petitioner's senior management shall provide to the Board of Directors or 

the Executive Committee of the Board of Directors, not less often than once every two 

weeks, an updated written cash-flow projection for the balance of the 2008-2009 fiscal 

year and for the 2009-2010 fiscal year. 

(!) Petitioner for the balance of the 2008-2009 fiscal year and for the 2009

2010 fiscal year shall report periodically, but in no event less frequently than once a 

month, to an independent financial advisor concerning the strategic plan and financial 

plan that was previously developed in consultation with independent financial advisor 

Michael M. Kaiser, for the purpose of reviewing budget variances with the advisor, 

obtaining the advisor's assessment of the continued viability of such strategic plan and 

financial plan, and identifying alternative courses of action as warranted. The advisor 

retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be 

another individual selected by Petitioner and approved by the Attorney General (such 

approval not to be unreasonably withheld). 

(g) Petitioner's Board of Directors shall continue the on-going evaluation of 

the effectiveness of Petitioner's governance, financial and risk management, investment 

management policies practices, and systems of internal controls and, following 

consultation with the Attorney General, adopt appropriate enhancements thereto. 

3 
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(h) Petitioner shall designate or retain a qualified individual to perform the 

roles and functions of chief financial officer. 

(i) Petitioner for the balance of the 2008-2009 fiscal year and for the 2009

2010 fiscal year shall report periodically, but not less often than once per calendar 

quarter, to the Attorney General concerning its compliance with the terms of this Order 

and its projections concerning its anticipated ability to restore amounts to the Wallace 

Fund in accordance with this Order and the Order of this Court dated October 28,2008. 

Dated: April __, 2009 ENTER: 

lS.C. 

4
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Index No. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of New 
York. . 

[PROPOSED] ORDER
 

Patterson Belknap webb & Tyler LLP
 

Attorneys for Petitioner
 

1133 Avenue of the Americas
 
New York, New York 10036-6710
 

Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--------------------------------------------------------------------x 
rn the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, PETITION 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of File No.: 
New York 

-------------------------------------------------------------------- x 

New York City Opera, Inc., by its counsel Patterson Belknap Webb & Tyler LLP, 

respectfully alleges as follows: 

Nature of the Action 

1. This is an application for cy pres relief pursuant to Section 8-1.1 (c) of the 

New York Estates, Powers and Trusts Law ("EPTL") for an order releasing New York City 

Opera, Inc. ("City Opera" or "Petitioner") from the restrictions on an endowment fund (the 

Wallace Fund, as hereinafter defined) to the extent that will enable City Opera to borrow an 

additional $6,600,000 from the Wallace Fund in order to fund its cash-flow needs during its 

current 2008-2009 fiscal year (ending June 30, 2009) and its 2009-2010 fiscal year (ending June 

30,2010). 

2. This relief is requested in order to enable City Opera to weather a 

financially challenging period during which it has been deprived of ticket revenues, due to the 

months-long renovation of its Lincoln Center home in the David H. Koch Theater (the "Koch 

Theater"), and faced an array of other financial challenges~ including high fixed costs, 

investment losses occasioned by the worldwide economic downturn, and a change in its 
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leadership and programming strategy. Both the current fiscal year and the next fiscal year 

represent a pivotal period of change for City Opera. one which has not only presented significant 

challenges but will also reposition City Opera in a newly renovated home with a refocused 

artistic mission. City Opera believes that, if the requested relief is granted, it will be able to lay a 

strong foundation for its fiscal and artistic future and return to a "steady state" of financial 

strength and well-being. 

3. This request for relief supplements an earlier request, which this Court· 

granted in an order issued on October 28, 2008 (the "Oct. 28, 2008 Order" or the "Order"), 

seeking a modification of the restrictions ofthe Wallace Fund to permit Petitioner to borrow 

$17,520,000 of the Wallace Fund to pay down Petitioner's debt (left over from its 2007-2008 

fiscal year) and meet its immediate cash-flow needs. See Oct. 28, 2008 Order by the Hon. 

James A. Yates, attached as Exhibit A to the Supplemental Affidavit of Andrew D. Schau, dated 

April 9, 2009 (the "Schau Affidavit" or "Schau Aff'')- The Attorney General of the State of 

New York (the "Attorney General"), on behalf of the ultimate charitable beneficiaries, provided 

an Affidavit of No Objection in connection with Petitioner's earlier request. 

4. A supplemental request was contemplated at the time of Petitioner's 

earlier request and is now made in this Petition. In the intervening period, Petitioner has had the 

opportunity (as required by the Order) to further develop a financial plan, in consultation with an 

independent financial advisor approved by the Attorney General, and to present the plan to the 

Attorney General. City Opera, in consultation with its independent financial advisor, 

Michael M. Kaiser, the President of the John F. Kennedy Center for the Performing Arts, Inc., in 

Washington, D.C., has now developed a strategic and financial plan and submitted it to the 

Attorney General. Having reviewed the plan (described infra in ~~ 41-53) and this Petition. the 
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City Opera itself, as a vital and unique institution and a constituent part of the Lincoln Center 

campus - is not frustrated. Because the requested relief is structured as a borrowing, and as such 

contemplates eventual replenishment of the Wallace Fund, the requested relief also supports the 

intention that the Wallace Fund be an endowment fund, capable of supporting and sustaining 

City Opera for generations to come. 

The Parties 

9. City Opera is a constituent part of Lincoln Center and is exempt from 

federal income as an organization described in § 501(c)(3) of the Internal Revenue Code. 

Organized in and under the laws of the State of New York, City Opera is a Type B not-for-profit 

corporation, which is a type of corporation formed for charitable, educational, religious, 

scientific, literary, or cultural purposes or the prevention of cruelty to children or animals. See 

N.Y. Not-for-Profit Corporation Law Section 201(b). 

10. The Attorney General of the State of New York, in his capacity as the 

representative of the ultimate charitable beneficiaries of a not-for-profit corporation operating in 

or under the laws of the State of New York, is a necessary statutory party. EPTL § 8-1.1 (t). As 

noted above, the Attorney General has supplied an Affidavit of No Objection to the relief 

requested in this Petition. 

Jurisdiction and Venue 

11. This Court has jurisdiction over this proceeding because the parties are 

located or have offices within the County and State of New York and because the matter 

concerns the administration of charitable assets within the Court's jurisdiction. 
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Factual Allegations
 

Background
 

Background of City Opera 

12. City Opera was founded in 1943 with a mission to provide financially 

accessible performances to a wide audience and to provide opera that reflects the company's 

commitment to excellence, innovative repertory choices and the development of American 

opera. Originally a division of City Center for Music and Drama, Inc. ("CCMD"), City Opera 

was incorporated as a separate entity in 1978. 

13. City Opera has secured its status as a cultural and educational linchpin of 

New York City through arts and education programs that are numerous, longstanding and highly 

regarded. 

14. City Opera's Board of Directors consists of37 voting members, drawn 

from the business, arts and philanthropic communities in New York City, who serve on a 

voluntary basis. Additionally, both the Mayor of the City of New York and the Commissioner of 

Cultural Affairs of the City of New York serve ex officiO on City Opera's Board of Directors. 

Representatives of the Mayor and the Commissioner attend Board meetings of City Opera. 

The Transition Period 

15. City Opera is a matter of months away from being part of a revitalized 

Lincoln Center campus, now undergoing a $1 billion redevelopment that is slated for completion 

in 2010 and is expected to make Lincoln Center an even greater draw than it already is for 

audiences from throughout the region and the world. 

16. City Opera is also months away from reaping the benefits of a newly 

renovated opera house. City Opera was and is, along with New York City Ballet, Inc. ("City 
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Ballet"), an "anchor company" of the Koch Theater at Lincoln Center. The Koch Theater is 

owned by New York City, which leases it to Lincoln Center, which in tum subleases it to 

CCMD. The Koch Theater is made available to City Opera and City Ballet under a long-term 

contractual relationship with CCMD in which City Opera and City Ballet are required to cover 

virtually all the costs associated with operating and maintaining the theater. 

17. It has long been a goal for City Opera to renovate the theater (formerly 

known as the "New Yark State Theater") in order to modernize the house and rectify perceived 

acoustical shortcomings. In July 2008, the substantial commitment made by philanthropist 

David H. Koch to CCMD, along with other funding, made this renovation possible. 

18. The renovations will upgrade the Koch Theater to the high-quality facility 

City Opera has long needed, but they have prevented City Opera from performing in the theater 

during its current 2008-2009 season. With only six major New York performances scheduled 

this season (all of them at venues other than the Koch Theater), City Opera expects to earn less 

than $320,000 from ticket sales this season, a vast decline from its usual figures (more than $13 

million in the 2005-2006 and 2006-2007 seasons, nearly $12 million during 2007-2008). The 

loss this season of City Opera's home in the Koch Theater has had and continues to have a 

profound impact on City Opera's finances. 

19. Moreover, this season's lost revenue follows a period in which City 

Opera's finances were already strained. Since the terrorist attacks on New York City on 

September 11, 2001, City Opera has struggled to respond to the various challenges of lowered 

attendance at cultural events and reduced donations, as well as long-term changes in tastes and 

ticket-buying preferences. During the same period, by contrast, City Opera has seen escalating 

fixed costs related to theater operations and labor, including union contracts - a not-insignificant 
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burden considering that City Opera employs hundreds of people on a full- and part-time basis. 

The presence of these fixed costs also meant that, when faced with this season's lost ticket 

revenue, City Opera could not mitigate the loss with a reduction in costs. 

20. At the end of the 2006-2007 season, in an effort to build attendance, 

attract new philanthropic support, and surmount these financial hurdles, City Opera engaged 

Gerard Mortier as General Manager and Artistic Director and asked him to revitalize City 

Opera's programming beginning with the 2009-2010 season, and Mr. Mortier developed a 

concept of large-scale transformation expected to catapult City Opera to a strong financial 

position and restore City Opera to operating surpluses. However, in the spring and summer of 

2008, just as Mr. Mortier's planning for the 2009-2010 season began to take shape, world 

financial markets began to deteriorate, and by the fall of 2008, those markets were experiencing 

unprecedented turmoil and steep declines. Thus, by the fall of 2008, City Opera faced a pair of 

daunting challenges: a darkened theater (with its adverse effect on ticket revenues) and a 

worldwide financial crisis (with the accompanying damage to the value of City Opera's 

endowment). I 

21. This was the context in which City Opera made its first application for cy 

pres relief with respect to the Wallace Fund. In that proceeding, City Opera secured this Court's 

permission to borrow $9,500,000 from the Wallace Fund to pay down indebtedness carried 

forward from the financially disappointing 2007-2008 season and $8,020,000 to meet City 

Opera's immediate cash-flow needs. (The terms of the Court's Order and City Opera's 

compliance with the Order are described in greater detail infra.) That relief has enabled City 

In response to rapidly deteriorating financial markets and its own projected financial needs, City 
Opera decided in October 2008 to move all its investments to cash in order to insulate itself from 
further market deterioration. 
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Opera to meet its financial obligations since October 2098, but it is not sufficient to enable City 

Opera to complete the current fiscal year (which ends on June 30, 2009) or commence the next 

fiscal year in a sustainable financial position. 

22. Significantly, the world financial situation continued to deteriorate after 

the Oct. 28, 2008 Order. The changing global economy led the Board to reevaluate the 

feasibility of achieving Mr. Mortier's vision, which would have required an annual budget of 

$60 million (nearly twice City Opera's customary budget), and to conclude that such a budget 

was no longer sustainable. Even though City Opera had dedicated itself in 2007 to a financial 

model based on the compelling vision of its new leader and had pursued that strategy for much 

of 2008, it was becoming clear as the year drew to a close that the rapid growth required by his 

vision was not sustainable and that transformation would have to take some other form. 

Accordingly, it was announced in November 2008 that Mr. Mortier would step down, that a new 

(and leaner) financial model would be developed, and that a new leader would be chosen and 

given a mandate to present an artistically exciting season within substantially reduced financial 

parameters. Those new financial parameters, and the accompanying strategic plan for City 

Opera, are described infra. On March 12,2009, the Board adopted a resolution authorizing the 

submission of this Petition. See President's Certificate, attached as Exhibit B, Schau Aff. 

The Wallace Fund 

The Wallace Philanthropies 

23. Lila Acheson and DeWitt Wallace, the founders of Reader's Digest, were 

enthusiastic patrQns of the arts, culture and education in New York City. Two foundations that 

they created, the Lila Wallace-Reader's Digest Fund and the DeWitt Wallace-Reader's Digest 

Fund (the "LW and OW Funds"), made multi-million-dollar grants to a series of smaller 
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organizations designed to provide support for a number of New York institutions, including 

Lincoln Center. In 1982 the Lila Acheson and DeWitt Wallace Fund for Lincoln Center 

("WFLC"), a Type B New York not-for-profit corporation, was recognized as a tax-exempt 

supporting organization of City Opera and other Lincoln Center constituents. 

24. Under WFLC's Certificate ofIncorporation, its purpose was very broad: 

it was "exclusively for the benefit of the constituent companies of Lincoln Center." See 

Exhibit C, Schau Aff. Those companies (hereinafter, the "WFLC Recipients") are City Opera, 

City Ballet, the Metropolitan Opera Association, Inc., the Chamber Music Society of Lincoln 

Center, Inc., the Vivian Beaumont Theater, Inc. (now Lincoln Center Theater, Inc.), and the 

Philharmonic-Symphony Society of New York, Inc. (commonly known as the New York 

Philharmonic). 

The WFLC Agreements 

25. Under a series of agreements (the "WFLC Agreements"), the LWand DW 

Funds and another fund called the Lakeview Fund, Inc. absolutely and irrevocably transferred 

large blocks of Reader's Digest Association, Inc. ("Reader's Digest") stock to WFLC. Each 

agreement recited that "DeWitt Wallace ... and Lila Wallace have long supported the various 

companies associated with Lincoln Center." Exhibit 0, Schau Aff. The WFLC Agreements 

expressed the wish (but not the requirement) that the income from the donated property be 

divided into 48 parts and allocated pursuant to a formula among City Opera and the other 

constituents, to support new works or performances (by implication excluding capital 

expenditures and general operational overhead). The City Opera share was nine parts out of 48. 

. 26. Under the terms of the agreements, the LW and DW Funds gave the 

WFLC the power to vary the allocation specified in the WFLC Agreements and, impliedly, the 
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power even to exclude anyone or more of the WFLC Recipients (though City Opera's share was 

in fact never altered from the 9/48 share specified). The WFLC Agreements are silent about 

WFLC's power to expend amounts other than income and make no reference to the assets being 

held as an "endowment." WFLC therefore had an implied power to distribute or spend all of the 

assets if it so chose. Significantly, then, the assets held by WFLC were not given to it as an 

endowment. 

27. Eventually, WFLC determined that it would be appropriate to distribute its 

remaining assets, wind up its affairs and dissolve. The move was designed in part to enable the 

intended charitable beneficiaries (e.g., City Opera) to act independently in deciding whether and 

to what extent the retention of the Reader's Digest stock continued to be appropriate or desirable. 

28. Effective as of April 30, 2001, WFLC entered into an agreement (the 

"Wallace Agreement") with City Opera and the other WFLC Recipients. Exhibit E, Schau Aff. 

WFLC subsequently distributed all of its remaining assets to the WFLC Recipients, in shares 

corresponding to those specified in the WFLC Agreements (e.g., 9/48ths to City Opera), and on 

December 18,2001, WFLC dissolved, with the approval of the New York County Supreme 

Court. See Schau Aff., Exhibit C. 

The Wallace Agreement 

29. The Wallace Agreement recites, among other things, that WFLC's assets 

had grown from approximately $34 million to more than $359 million and that WFLC had 

authorized grants of approximately $186 million to the WFLC Recipients to support "new works, 

or new productions or new performances or to underwrite touring of new productions or 

repertory, or to support educational or audience outreach programs." 

30.	 The Wallace Agreement further recites that "over the past 18 years" the 
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WFLC Recipients "have demonstrated appropriate sensitivity and commitment to the interests of 

Lila Acheson and DeWitt Wallace" and that each of them "is institutionally strong and capable 

of directly managing the assets that are proposed to be transferred to it upon the dissolution" of 

WFLC. 

31. Under the Wallace Agreement, no charity is granted any supervisory or 

oversight role with respect to the administration of the Wallace Fund, nor does the Wallace 

Agreement contain any reversionary interest or "gift over" if its terms cannot be fulfilled. 

32. The Wallace Agreement has four primary aspects (applicable to each 

WFLC Recipient with respect to its own Wallace Fund, but described here only with reference to 

City Opera): 

(a) City Opera must maintain the Wallace Fund "in perpetuity as an 

endowment fund to be known as the Lila Acheson and DeWitt Wallace Endowment 

Fund" (i.e., the fund referred to in this petition as the "Wallace Fund"). Paragraph B, 

Wallace Agreement. 

(b) "The annual spending from the [Wallace Fund] shall be determined by 

[City Opera.]" In making this determination concerning annual spending, which is 

referred to as the "Annual Contribution," City Opera agrees to "apply a spending policy, 

as approved by [its Board], to the [Wallace Fund] in no greater percentage and in the
- . 

same manner as such spending policy is applied to [its] other endowment funds." 

However, application of the spending policy may reduce the value of the Wallace Fund to 

an amount below its "Original Fair Market Value ... in which case the [City Opera] shall 

have no obligation to restore the [Wallace Fund] to such Original Fair Market Value" 

(emphasis added). Paragraph C, Wallace Agreement. 
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(c) Annual Contributions drawn from the Wallace Fund must be used to 

support "new works or new productions or new performances, or to underwrite touring of 

new productions or repertory. or to support educational or audienceoutreach programs." 

If those priority needs are met, City Opera may also usc the Annual Contribution "for 

other priority needs" (e.g., capital expenditures, security, ushers, and maintenance). 

Paragraph E, Wallace Agreement. 

(d) In certain special circumstances, City Opera is also permitted to draw 

down amounts known as "Special Contributions." Special Contributions may be made 

only for "Special Projects" (a term defined to include only new works, new productions 

or new performances; touring of new productions or repertory; and educational or 

audience outreach programs), only on approval of two-thirds of the full Board upon a 

determination that an "extraordinary need" exists that cannot be readily satisfied out of 

other resources available to City Opera, and only if there are other resources that can be 

applied toward the Special Project which are in the aggregate equal to at least twice the 

amount to be applied from the Wallace Fund. Special Contributions may not reduce the 

value of the endowment below 80% of its Original Fair Market Value, and the aggregate 

of Special Contributions may not exceed 20% of the fair market value of the Wallace 

Fund on the date when the Board approves the withdrawal. Paragraph D, Wallace 

Agreement. 

33. Under New York law, the amount known as the "historic dollar value" of 

an endowment, which is broadly speaking the amount of contributions to the endowment, may 
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not be expended without judicial approval where a donor is unavailable to give permission? N

PCL § 513(c). By contrast, the appreciation in excess of the historic dollar value of an 

endowment fund is available for expenditure, absent an express limitation by the donor. As the 

above-cited provisions of the Wallace Agreement illustrate, the Wallace Fund is more flexible 

than a traditional endowment because the Wallace Agreement contains two provisions expressly 

contemplating expenditures that dip into the Wallace Fund's "Original Fair Market Value" (a 

term that functions within the Wallace Agreement as the equivalent of the statutory term 

"historic dollar value"). 

34. When the Wallace Agreement took effect, in April 2001, City Opera was 

operating at a surplus and was nearing the end of an eighth consecutive season of financial 

stability. Neither WFLC nor City Opera could have foreseen the many things that then 

happened: the terrorist attacks of September 11, 2001, the economic downturn which hit New 

York City, and systemic changes in tastes and ticket-buying preferences in New York - all of 

which significantly slowed ticket sales and adversely affected donations. Neither WFLC nor 

City Opera could have predicted the extent to which escalation of fixed costs related to labor 

generally and union contracts in particular would increasingly burden City Opera's finances. 

Neither WFLC nor City Opera could have predicted that City Opera's home in the New York 

Koch Theater would be closed for renovations throughout the 2008-2009 season and for a 

portion of the 2009-2010 season, thereby depleting ticket revenues and hampering fundraising. 

Finally, neithe,r WFLC nor City Opera could have predicted that, beginning in September 2008, 

The "historic dollar value" of an endowment fund is the "aggregate fair market value in dollars of 
(i) an endowment fund at the time it became an endowment fund, (ii) each subsequent donation to 
the fund at the time it was made, and (iii) each accumulation made pursuant to a direction in the 
applicable gift instrument at the time the accumulation is added to the fund. The detennination of 
historic dollar value made in good faith by the corporation is conclusive." N-PCL § 103(a)(16). 
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at a pivotal point in City Opera's history, world financial markets would experience 

unprecedented turbulence and experience declines that have shrunk the value of its investments 

and dampened prospects for donors. 

35. As of October 10, 2008, which was shortly before Petitioner filed its first 

Petition with the Court, the value ofthe Wallace Fund stood at $27,076,687, as against a starting 

value of $51 ,571,025 in 2001. At that time, the Wallace Fund represented approximately 80% of 

City Opera's endowment, whose other funds were insufficient to meet City Opera's needs and 

were subject (and continue to be subject) to donor-imposed restrictions preventing withdrawal of 

those funds (except in some cases on an interim basis). Due to the limitations imposed by the 

Special Contributions provision of the Wallace Agreement, City Opera was at the time (and still 

is) barred from drawing further Special Contributions from the Wallace Fund. With only the 

Annual Contribution available to City Opera, it could draw from the Wallace Fund only to the 

limited extent of its current endowment spending policy, or 5.5% per year. That was (and still is) 

simply not enough for Petitioner to meet its operating needs. 

Oct. 28, 2008 Order and City Opera's Compliance with the Order 

36. On October 28, 2008, the Court granted cy pres relief and issued the Order 

permitting City Opera to borrow $17,520,000 from the Wallace Fund, of which $9,500,000 was 

to pay down Petitioner's indebtedness and $8,020,000 was to fund cash-flow needs. See 

Exhibit A, Schau Aff. As of February 28,2009, the Wallace Fund, having been debited by some 

of the borrowings permitted by the Oct. 28, 2008 Order, had an estimated value of$12,432,447. 

Of the $8,020,000 in borrowing capacity authorized for 2008-2009 under the Oct. 28, 2008 

Order, $2,620,785 of borrowing capacity remained as of February 28, 2009, all of which is 

expected to be drawn down on or about April 8,2009. 
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37. The Order imposed a variety of conditions on City Opera's withdrawals 

from the Wallace Fund. Additionally, the Order obligated City Opera to restore to the Wallace 

Fund the net amounts borrowed, and to restore the Wallace Fund to at least eighty percent of its 

historic dollar value, to the extent City Opera has net financial resources that may prudently be 

used for that purpose consistent with the legal restrictions on the use of such resources. The 

Order also required City Opera to take specific steps pertaining to management and planning: 

(a) development of a viable financial plan, in consultation with an independent financial advisor, 

to be retained subject to the approval of the Attorney General; (b) evaluation by the Board of 

Directors of the effectiveness of City Opera's governance, financial and risk management, 

investment management policies, and systems of internal controls and, following consultation 

with the Attorney General, adoption ofappropriate enhancements to these systems and practices; 

and (c) designation or retention of qualified individuals or firms to perform the roles and 

functions of chief executive, internal auditor, and chief financial officer. 

38. In accordance with the Order, City Opera borrowed $9,479,214.94 from 

the Wallace Fund on or about October 30,2008 and used those funds for the purpose stipulated 

in the Order (i.e., to pay down indebtedness (including interest) incurred in respect of the 2007

2008 fiscal year). Between the date of the Order and February 28, 2009, City Opera borrowed an 

additional $5,420,000 from the Wallace Fund in order to fund cash-flow needs through that date. 

City Opera anticipates expending the remainder of the $8,020,000 in current borrowing capacity 

on or about April 8,2009. Accordingly, it is critical to City Opera that the relief sought in this 

Petition be granted expeditiously. 

39. Notably, despite the challenging economic climate, City Opera's donors 

have rallied to help the struggling organization; as a result, donations in the final quarter of 
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calendar 2008 exceeded cash-flow projections, and City Opera projects that individual giving 

will remain consistent with 2007-2008. That show of donor support, together with careful cash-

flow management and cost savings occasioned by the decision not to pursue Mr. Mortier's plans, 

have enabled City Opera to improve its cash-flow situation and draw down the Wallace Fund 

more slowly than City Opera had originally projected. City Opera's decision last October to 

switch its investments from equity to cash has also helped City Opera stabilize its finances, even 

as world markets have continued to deteriorate. Nonetheless, as anticipated, the $8,020,000 of 

borrowing permitted by the Order is not sufficient to enable City Opera to reach the end of its 

current fiscal year or commence its next fiscal year with adequate resources.3 

40. In accordance with the requirements of the Oct. 28, 2008 Order, City 

Opera has: 

(a) Enlisted Michael M. Kaiser, the President of the John F. Kennedy Center 

for the Perfornling Arts, Inc., Washington, D.C., as its independent financial advisor, an 

appointment that was approved by the Attorney General;4 

In order to cover its cash-flow needs during October 2008 and before it obtained this Court's 
Oct. 28, 2008 Order, City Opera exercised its right to borrow $1.4 million from one of its other 
endowment funds, known as the "Air Rights Endowment." The restrictions on the Air Rights 
Endowment are set forth in an agreement with the City of New York. The governing agreement 
confers on City Opera the right to borrow from the Air Rights Endowment under certain 
circumstances, provided that the borrowing is repaid by the end of the fiscal year in which it 
occurs (i.e., by June 30, 2009). Although City Opera stated in its prior Petition that it would use 
the borrowing permitted in the Oct. 28, 2008 Order to repay the Air Rights Endowment, doing so 
out of the cash currently available to City Opera would result in cash-flow disruptions. Following 
consultation with the City of New York, City Opera has concluded that repayment of the Air 
Rights Endowment should therefore be deferred until the end of the current fiscal year. 
Accordingly, it is City Opera's intention, if the relief requested in this Petition is granted, to use a 
portion of that relief to repay the Air Rights Endowment. 

A copy of Mr. Kaiser's resume is attached to the Schau Affidavit as Exhibit F. Mr. Kaiser is 
famed for his role in turning around the financial and artistic fortunes of several organizations, 
including the Alvin Ailey Dance Company in New York and the Royal Opera House at Covent 
Garden in London, England. He is the author of a recent book on this topic, entitled The Art of 
the Turn-Around. Mr. Kaiser has provided these services without compensation from City Opera. 
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(h)	 Hirl:d Gl:orge Stl:cl, the Gl:nl:ral Director of the Dallas (Texas) Opera, as 

its new General Manager and Artistic Director;5 

(c)	 Engaged in a search process to identify a pem1anent ChicfFinanciaJ 

Officer ("CFO"), with the functions of CFO now being performed on an interim basis by 

a budget manager who succeeded the prior CFO, who has since taken a new job;6 

(d)	 Engaged the law firm Weil Gotshal & Manges LLP to evaluate the 

effectiveness of City Opera's governance;7 

(e) Designated the accounting firm of J.H. Cohn LLP to serve as City Opera's 

out-sourced internal auditor; and 

(f) Submitted to the Attorney General a financial plan, which included a 

strategic plan, financial statement information for'recent fiscal years and pro forma 

projections for the current fiscal year (2008-2009), the next two fiscal years (2009-2010 

and 2010-2011), and a proforma cash-flow statement for 2008-2009. 

41. In connection with securing the Attorney General's Affidavit of No 

Objection to this Petition, City Opera has since submitted updated versions of the reports described 

in the preceding paragraph and supplied the Attorney General with a pro forma cash-flow 

statement for the 2009-2010 fiscal year and a set of contingency plans for 2009-2010 cash-flows. 

42. City Opera's financial and strategic plan, its pro forma projections for the 

A copy of Mr. Steel's resume is attached to the Schau Affidavit as Exhibit G. 
6	 Mr. Steel has commenced the search for the individual who will serve in this capacity. To help 

ensure operational efficiency, it is anticipated that the individual will have a broader mandate 
than finance, perform the functions of both Chief Financial Officer and Chief Operating Officer, 
and bear the title ofYice President for Finance and Administration. 

7	 This project is under way. 
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current fiscal yt:ar, the next two fiscal years, its pro forma cash-flow statement for 2008-2009, the 

updated vcrsions of those reports, a proforma cash-flow statcment for the 2009-2010 fiscal year 

and the set of contingency plans for 2009-2010 cash-flows were prepared by City Opera in 

consultation with Michael M. Kaiser as thc independent financial advisor to City Opera. Mr. 

Kaiser's Affidavit concerning his work as financial advisor, dated March 31, 2009, is filed herein. 

City Opera's Strategic Plan 

43. As part of the strategic planning process in which City Opera has engaged 

since the Oct. 28, 2008 Order, City Ope{a has determined that, in the current economic 

environment, it must become a more flexible and somewhat smaller organization in order to be a 

sustainable cultural enterprise. While plans made in 2006 and early 2007 (before 

the global economy began to deteriorate) had envisioned institutional transformation through 

Mr. Mortier's singular vision, necessarily accompanied by a significant escalation of budgets and 

fundraising, the state of the world economy since September 2008 has forced City Opera to 

adopt a new and leaner financial strategy. This strategy is predicated on strong, flexible 

leadership possessed of an undiminished commitment to City Opera's core artistic values: 

championing new works, reviving significant American operas and 19th _20th century operas, 

rediscovering baroque and early classical works, producing visionary productions of the standard 

repertoire, and launching the careers of talented American singers. City Opera will also continue 

to provide high-quality performances at reasonable prices and will redouble its efforts to invest 

in important educational projects, freed of some of the cost pressures it has faced in the past. 

The attainment of those goals requires specific strategies, which are outlined infra. 

44. City Opera plans to reduce its annual operating budget to the range of
 

$30 million to $35 million annually (down from $38 million to $43 million or more in recent
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seasons but slightly more than the budget for the transitional year of 2009-20 10). Based on its 

consultations with Mr. Kaiser and a review of the organization's fundraising history and its 

capacity for ticket sales, City Opera has concluded that $30 million to $35 million annual 

budgets provide parameters that will be reasonable and sustainable for the foreseeable future. 

45. By hiring a new top executive, City Opera has already accomplished a 

core element of its strategic plan. City Opera has directed its new leader, George Steel, to 

undertake, on an expedited basis, an array of strategic priorities: developing 2009-2010 and 

2010-2011 seasons that are within City Opera's new budget limits (see prior paragraph), 

ensuring that the programming for these seasons creates a distinct identity for City Opera, 

reconfiguring City Opera's cost structure, implementing a bold new marketing initiative 

(discussed infra), and strengthening City Opera's fundraising (also discussed infra). 

46. City Opera plans to increase the size and engagement of its Board (e.g., by 

empowering Board members to participate in strategy development for relevant aspects of 

operations such as marketing and fundraising). The Nominating and Governance Committee of 

the Board has been tasked with this responsibility. 

47. City Opera plans to launch a new type of marketing effort: institutional 

marketing. This marketing effort will be aimed at creating awareness of City Opera as an 

important cultural and educational institution - an institution with a unique and valuable purpose, 

an institution that deserves to be sustained by the philanthropic community. City Opera has 

never before had an institutional marketing program, having in the past relied primarily on 

marketing related to the sale of opera tickets. Obviously, City Opera will continue to market 

tickets to its performances. 

48. City Opera plans to develop special events related to the re-opening of the 
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Koch Theater. Those events (which will be developed under Mr. Steel's direction) will be 

designed to heighten the organization's profile, attract curious new audiences, and solidify City 

Opera's valued relationships with loyal donors and ticket buyers. 

49. City Opera plans to increase the visibility of its educational programs. 

This effort will aid City Opera in the effort to attract donors, including donors who may be 

willing to support education but may not be willing to support performances or productions. 

50. To reduce the size of its operations, City Opera plans to reduce the number 

of performances it presents each year by approximately 35% - from approximately 115 in prior 

seasons to only 37 during the transitional 2009-2010 season (when the Koch Theater is not even 

available for the first two months of the season) to approximately 75 performances in 2010-201l. 

City Opera views approximately 75 performances per year to be sustainable over the longer 

term. Obviously, labor and other costs will also be decreased in the transition to a leaner City 

Opera. 

51. City Opera is developing a special fundraising initiative designed to attract 

"new" gifts - that is, a program designed (a) to encourage existing donors to increase their giving 

and (b) to attract first-time donors to City Opera. "Challenge grants" are frequently used in this 

type of fundraising initiative, so that new donors are able to leverage the value of their gifts. 

One goal of this program, of course, will be attract new donors who will remain for many years 

as part of the City Opera family of donors. 

52. City Opera views the restoration of its endowment as a critical element in 

its ability to survive and thrive in the long term. Accordingly, City Opera plans to launch an 

endowment fundraising campaign. This campaign - which is closely linked to the institutional 

marketing campaign described above - will enhance and hasten City Opera's ability to replenish 
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the amounts it has already horrowed from the Wallace Fund and the additional amount that it 

seeks to borrow in this Petition. In addition. City Opera has established a benchmark that 

budgets beginning in 1010-1011 aspire to enable the restoration of at least $2 million annually to 

the Wallace Fund, until it is restored at least to the level required by the Oct. 28,2008 Order. 

City Opera's Financial Plan 

53. Closely linked to City Opera's strategic plan is a financial plan that 

quickly restores City Opera to operating surpluses~ Mr. Kaiser has advised the Board that City 

Opera must achieve "steady state," meaning balanced budgets and a size compatible with long

term financial health, in order to be a sustainable organization. Mr. Kaiser has concluded, based 

on his analysis, that City Opera cannot achieve steady state immediately but could do so in fairly 

short order. For this to work, Mr. Kaiser has advised, City Opera must weather the balance of its 

current fiscal year (2008-2009), use the critical year of transition (2009-2010) to improve 

fundraising and redefine itself as a lean but artistically excellent opera company, and begin to 

operate in its new steady state in the year after that (2010-2011). Hence, the financial plan 

(which has been developed in consultation with Mr. Kaiser and has been presented to the 

Attorney General for his review) anticipates that both 2008-2009 and 2009-2010 will be 

transitional years in which a deficit will remain. However, once the elements of the strategic 

plan are in place, the financial plan projects an operating surplus of more than $1.1 million for 

2010-2011. Furthermore, based on City Opera's projected cash-flows for 2009-2010 and 2010

2011, City Opera projects it will be able to restore as much as $2,000,000 to the Wallace Fund 

by the end of2009-2010 - and annually thereafter until the Wallace Fund is restored to the level 

required by the Oct. 28, 2008 Order. 

54. One key element of the financial plan is the dramatic reduction in 
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production-related expenses occasioned by the reduction in the number of performances. A 

significant expense reduction will help City Opera "right size" itself and achieve sustainability. 

55. City Opera projects that its special fundraising initiative aimed at adding 

new donors, described in '1 51, will contribute as much as $7 million of new donations in 2009

2010 and another $2 million or more in 2010-2011. This initiative, which is in addition to City 

Opera's traditional fundraising efforts, will play an important role not only in meeting the cash

flow needs of 2009-20 I 0 and 20 10-20II but also in attracting a larger base of donors and 

achieving and maintaining a higher baseline for contributions in 2010-2011 and beyond. By 

2010-20II, City Opera projects its baseline for contributions will have advanced significantly 

from $14 million annually (where it has been for a number ofyears). 

56. City Opera's objective in presenting this Petition is to obtain relief that 

will enable it to bridge the gap between where it is today and where it plans to be by the time it 

can achieve steady state in 2010-2011. As a result of the lost ticket sales during 2008-2009 and, 

to a lesser degree, the impact of the world financial downturn on contributions (particularly 

corporate contributions), City Opera simply does not have the cash it needs to complete the 

2008-2009 fiscal year or commence the 2009-2010 fiscal year on a firm financial footing. This 

situation was anticipated when City Opera first came before this Court in October 2008, and it 

has indeed come to pass. In order for City Opera to weather this unavoidable period of 

transition, City Opera seeks the ability to borrow up to $6,600,000 more from the Wallace Fund. 

Petitioner projects that that amount of borrowing, together with the amounts City Opera already 

has permission to borrow from the Wallace Fund, will enable City Opera to continue operations 

for the balance of2008-2009 and the early part of 2009-2010. The remaining balance of the 

Wallace Fund, after the draw-down of the requested $6,600,000 in additional borrowings, is 
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projected to he approximatdy $3,000,000. 

57. In 2009-20]0, City Opera will begin to experience some of the benetits of 

its strategic plan and, in addition, expects. to receive a reimhursement from the Koch Theater 

capital campaign designed to compensate City Opera for at least a portion of the ticket revenues 

it has lost on account of the renovation. These developments, together with the relief requested 

in this Petition, will enable City Opera to present a 2009-2010 season in the freshly renovated 

Koch Theater, continue with the implementation of the strategic plan outlined above, begin to 

rebuild its endowment, and achieve steady-state operations by 2010-2011. 

58. Even as City Opera has experienced a financially challenging period, the 

venerable company has many valuable assets: 

(a) A loyal audience devoted to the mission of the organization; 

(b) A loyal donor base that has continued to contribute to City Opera even in a 

financially turbulent year when the organization was unable to present a single 

performance in its home at Lincoln Center; 

(c) A warehouse of sets and costumes for important and diverse productions; 

(d) A prominent location at the heart of the most important cultural campus in 

the world, which is on the verge of completing a historic redevelopment; and 

(e) The imminent opening of a newly renovated theater. 

59. These abundant assets are coupled with a fresh and detailed strategic and 

financial plan developed in consultation with Michael Kaiser, one of the world's pre-eminent 

performing arts executives. Now, under the leadership of the dynamic and resourceful 

George Steel, City Opera is poised to survive this transition period and emerge by 2010-2011 as 
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an enduring and financially sustainable cultural enterprise. For this plan to be realized, however, 

it is critical that City Opera obtain the relief it seeks in this Petition. 

CAUSE OF ACTION 

60. Petitioner repeats and re-alleges paragraphs 1 through 59 above as if fully 

set forth herein. 

61. The names, addresses and interests of all persons required to be cited 

hereunder are as follows: 

Name and Address Nature of Interest 
Relationship 

Attorney General 120 Broadway 
New York City, NY 10271 

Statutory representative of 
ultimate charitable 
beneficiaries 

All of the above-named persons are of full age and sound mind. 

62. There are no persons interested in this proceeding other than those 

hereinabove mentioned. 

63. No prior application has been made to this or any other court for the relief 

herein requested. Although Petitioner obtained cy pres relief with respecL to the Wallace Fund, 

by Order of this Court dated October 28, 2008, the request for relief contained in this Petition is 

in addition to, and as such separate and apart from, the request that was granted in that Order. 

64. Section 8-1.1(c) of the New York Estates, Powers and Trusts Law states in 

relevant part that: 

[W]henever it appears to [the] court that circumstances have so 
changed since the execution of an instrument making a disposition 
for religious, charitable, educational or benevolent purposes as to 
render impracticable or impossible a literal compliance with the 
terms of such disposition, the court may ... make an order or decree 
directing that such disposition be administered and applied in such 
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manner as in the judgment of the court will most effectively 
accomplish its general purposes, free from any specific restriction, 
limitation or direction contained therein .... 

65. In view of Petitioner's financial situation, Petitioner respectfully requests 

that the Court exercise its equitable power to administer cy pres relief and grant City Opera the 

right to borrow an additiona] $6,600,000 from the Wallace Fund in order to fund its cash-flow 

needs during its 2008-2009 fiscal year and its 2009-20 10 fiscal year and direct City Opera to 

restore to the Wallace Fund the net amounts so borrowed from it as City Opera has net financial 

resources that may be prudently used for that purpose consistent with the legal restrictions on the 

use of such resources. The right to borrow from and the obligation to restore amounts to the 

Wallace Fund arising by reason of this Petition will be in addition to (and not in lieu of) the rights 

and obligations of City Opera under the Oct. 28, 2008 Order, which rights and obligations will 

continue until exercised or performed, as the case may be. 

66. The Attorney General of the State of New York has submitted an Affidavit 

of No Objection with respect to the relief sought herein. 

WHEREFORE, the Petitioner respectfully prays that this Court declare that
 

Petitioner is entitled to cy pres relief pursuant to Section 8-1.1 (c) of the New York Estates,
 

Powers and Trusts Law and in furtherance of such cy pres relief:
 

(a) Direct that Petitioner may borrow from the Wallace Fund (in addition to 

those amounts which Petitioner may expend pursuant to the terms of the Wallace 

Agreement and applicable law and the amounts it may borrow pursuant to the Order of 

this Court dated October 28, 2008) up to $6,600,000 in order to fund its cash-flow needs 

during its 2008-2009 fiscal year and its 2009-2010 fiscal year. 
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(b) Direct that in addition to fulfilling its obligations under the October 28, 

2008 Order, Petitioner restore to the Wallace Fund the net amounts borrowed from it 

pursuant to paragraph (a) as Petitioner has net financial resources that may be prudently 

used for that purpose consistent with the legal restrictions on the use of such resources. 

(c) Direct that Petitioner submit a written annual report to the Attorney 

General of the State of New York (the "Attorney General") within six months after the 

close of each fiscal year of Petitioner ending on or after June 30, 2009 concerning the 

extent, if any, to whieh Petitioner, whether through contributions, accumulation of 

income, or capital appreciation, has during such fiscal year restored the value of the 

Wallace Fund as required by this Order and the Order of this Court dated 

October 28, 2008, such obligation to continue until such time as Petitioner can report that 

it has restored the amounts required by paragraph (b) and the October 28, 2008 Order. 

(d) Direct that Petitioner's senior management provide to the Board of 

Directors or the Executive Committee of the Board of Directors a written report, not less 

often than once a month, concerning variances from the budget for the 2009-20 I0 fiscal 

year as such budget is in effect (and approved by the Board of Directors or the Executive 

Committee) from time to time. 

(e) Direct that Petitioner's senior management provide to the Board of 

Directors or the Executive Committee of the Board of Directors, not less often than once 

every two weeks, an updated written cash-flow projection for the balance of the 2008

2009 fiscal year and for the 2009-2010 fiscal year. 
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(f) Direct that Petitioner for the balance of the 2008-2009 fiscal year and for 

the 2009-2010 fiscal year report periodically, but in no event less frequently than once a 

month, to an independent financial advisor concerning the strategic plan and financial 

plan that was previously developed in consultation with independent financial advisor 

Michael M. Kaiser, for the purpose of reviewing budget variances with the advisor, 

obtaining the advisor's assessment of the continued viability of such strategic plan and 

financial plan, and identifying alternative courses of action as warranted. The advisor 

retained for such purpose may continue to be Michael M. Kaiser or, alternatively, shall be 

another individual selected by Petitioner and approved by the Attorney General (such 

approval not to be unreasonably withheld). 

(g) Direct that Petitioner's Board of Directors continue the on-going 

evaluation of the effectiveness of Petitioner's governance, financial and risk 

management, investment management policies practices, and systems of internal controls 

and, following consultation with the Attorney General, adopt appropriate enhancements 

thereto. 

(h) Direct that Petitioner designate or retain a qualified individual to perform 

the roles and functions of chief financial officer. 

(i) Direct that Petitioner for the balance of the 2008-2009 fiscal year and for 

the 2009-2010 fiscal year report periodically, but not less often than once per calendar 

quarter, to the Attorney General concerning its compliance with the terms of this Order 

and its projections concerning its anticipated ability to restore amounts to the Wallace 

Fund in accordance with this Order and the Order of this Court dated October 28, 2008. 
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(j) Grant such further felief as the Court may deem just and proper. 

New York, NY 
April 9, 2009 

PATTERSON BELKNAP WEBB & TYLER LLP 

1133 Avenue of the Americas
 
New York, New York 10036
 
(212) 336-2000
 

Attorneys for Petitioner' 
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VERIFICATION
 

STATE OF NEW YORK ) 
: ss.: 

COUNTY OF NEW YORK ) 

The undersigned, George Steel, the General Manager and Artistic Director of 
New York City Opera, Inc., the petitioner named in the foregoing petition, being duly sworn, 
deposes and says that I have read the foregoing petition and know the contents thereof; and that 
the same is true of my own knowledge, except as to the matters therein stated to be alleged on 
infornlation and belief, and that as to those matters I belie hem to be true. 

SW?f to before me this
 
7 dayof Apri
 

Notary Pu IC 

OLG.:'\ AKOVA 
Notary Public p state of New York 

No. 01 A06155148 
Qualified In King~ County
 

Ml~ Comm!f';1:!o~ f.Y;'{-~'';, ~'I./'w:.moor 6, 2010
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Index No. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State of New 
York. 

PETITION
 

Patterson Belknap Webb & Tyler LlP
 

Attorneys for Petitioner
 

1133 Avenue of the Americas
 
New York, New York 10036-6710
 

Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK 
COLJNTY OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

In the Mattcr of the Application of 
NEW YORK CITY OPERA, INC., CERTIFICATION PURSUANT TO 

22 NYCRR § 130-1.1 a(b) 
Petitioner, 

Index No. 
For cy pres rdief pursuant to Scction 8-1.1 (c) of the: 
Estates, Powers and Trusts Law of the State of 
New York. 
------------------------------------x 

I hereby certify pursuant to 22 NYCRR § 130-1.1 a(b) that, to the best of my 

knowledge, information and belief, formed after an inquiry reasonable under the circumstances, 

the presentation of the papers listed below or the contentions therein are not frivolous as defined 

in 22 NYCRR § 130-1.1(c): 

Dated:	 New York, New York 

April 9, 2009 

tiLw-
Signature 

ANDREW D. SCHAU 

PATTERSON BELKNAP WEBB & TYLER LLP 
1133 Avenue of the Americas 
New York, New York 10036 
(212) 336-2000 
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SUPREME COURT OF THE STATE OF NEW YORK
 
COUNTY OF NEW YORK
 
--------------------------------------------------------------------x
 
In the Matter of the Application of
 
NEW YORK CITY OPERA, INC.
 

AFFIDAVIT OF ANDREW D. 
SCHAU IN SUPPORT OF 

Petitioner, APPLICATION FOR 
EMERGENCY RELIEF 

For cy pres relief pursuant to Section 8-1.1 (c) of the
 
Estates, Powers and Trusts Law of the State of , Index No.
 
New York.
 

--------------------------------------------------------------------x 

STATE OF NEW YORK )
 
ss.:
 

COUNTY OF NEW YORK )
 

ANDREW D. SCHAU, being duly sworn, deposes and says: 

1. I am a partner in the firm of Patterson Belknap Webb & Tyler LLP, 

attorneys for Petitioner, the New York City Opera, Inc. I make this affidavit in support of 

Petitioner's emergency request for cy pres relief pursuant to Section 8-I.I(c) of the New York 

Estates, Powers and Trusts Law. In particular, as set forth in the Verified Petition, Petitioner seeks 

leave to borrow a portion of its endowment funds in order to meet its current and continuing 

obligations to its employees and creditors. I have familiarized myself with Petitioner's current 

cash-flow situation and make this affidavit on that basis. 

2. Petitioner is facing a serious financial emergency. Unless it is permitted 

by Court Order to borrow certain endowment funds as set forth in its prayer'for relief, Petitioner 

anticipates that it likely will not have adequate financial resources to meet its payroll and 

other obligations as of May 6, 2009. If Petitioner is unable to meet the May 6 payroll, it must be 
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in a position to so inform its employees at the earliest possible date. Accordingly, Petitioner 

respectfully requests that this Court grant its request for cy pres relief no later than April 22, 

and if not on that date, on the earliest date thereafter as is possible. The Attorney General of the 

State of New York is the only other interested party in this proceeding and does not object to the 

emergency relief sought herein. 

3.	 In its Verified Petition, Petitioner seeks the ability (under the principle of 

cy pres pursuant to N.Y. Estates, Powers & Trusts Law Section 8-1. I(c» to withdraw otherwise 

restricted funds from an endowment fund more fully described in the Verified Petition and referred 

to therein as the "Wallace Fund." In particular, Petitioner seeks relief: 

(a)	 Directing that Petitioner may borrow from the Wallace Fund (in addition 
to those amounts which Petitioner may expend pursuant to the terms of the 
Wallace Agreement and applicable law and the amounts it may borrow 
pursuant to the Order of this Court dated October 28,2008) up to 
$6,600,000 in order to fund its cash-flow needs during its 2008-2009 fiscal 
year and its 2009-20 I0 fiscal year; 

(b)	 Directing that in addition to the fulfilling its obligations under the Oct. 28, 
2008 Order, Petitioner restore to the Wallace Fund the net amounts 
borrowed from it pursuant to paragraph (a) as Petitioner has net financial 
resources that may be prudently used for that purpose consistent with the 
legal restrictions on the use of such resources; 

(c)	 Directing that Petitioner submit a written annual report to the Attorney 
General of the State ofNew York (the "Attorney General") within six 
months after the close ofeach fiscal year ofPetitioner ending on or after 
June 30, 2009 concerning the extent, if any, to which Petitioner, whether 
through contributions, accumulation of income, or capital appreciation, 
has during such fiscal year restored the value of the Wallace Fund as 
required by this Order and the Order of this Court dated October 28, 2008, 
such obligation to continue until such time as Petitioner can report that it 
has restored the amounts required by paragraph (b) and the October 28, 
2008 Order; 

(d)	 Directing that Petitioner's senior management provide to the Board of 
Directors or the Executive Committee of the Board of Directors a written 
report, not less often than once a month, concerning variances from the 
budget for the 2009-2010 fiscal year as such budget is in effect (and 
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approved by the Board of Directors or the Executive Committee) from 
time to time; 

(e)	 Directing that Petitioner's senior management provide to the Board of 
Directors or the Executive Committee of the Board of Directors, not less 
often than once every two weeks, an updated written cash-flow projection 
for the balance of the 2008-2009 fiscal year and for the 2009-2010 fiscal 
year; 

(f)	 Directing that Petitioner for the balance of the 2008-2009 fiscal year and 
for the 2009-2010 fiscal year report periodically, but in no event less 
frequently than once a month, to an independent financial advisor 
concerning the strategic plan and financial plan that was previously 
developed in consultation with independent financial advisor Michael M. 
Kaiser, for the purpose of reviewing budget variances with the advisor, 
obtaining the advisor's assessment of the continued viability of such 
strategic plan and financial plan, and identifying alternative courses of 
action as warranted. The advisor retained for such purpose may continue 
to be Michael M. Kaiser or, alternatively, shall be another individual 
selected by Petitioner and approved by the Attorney General (such 
approval not to be unreasonably withheld); 

(g)	 Directing that Petitioner's Board of Directors continue the on-going 
evaluation of the effectiveness of Petitioner's governance, financial and 
risk management, investment management policies practices, and systems 
of internal controls and, following consultation with the Attorney General, 
adopt appropriate enhancements thereto; 

(h)	 Directing that Petitioner designate or retain a qualified individual to 
perform the roles and functions of chief financial officer; 

(i)	 Directing that Petitioner for the balance of the 2008-2009 fiscal year and 
for the 2009-2010 fiscal year report periodically, but not less often than 
once per calendar quarter, to the Attorney General concerning its 
compliance with the terms of this Order and its projections concerning its 
anticipated ability to restore amounts to the Wallace Fund in accordance 
with this Order and the Order of this Court dated October 28, 2008; 

(j)	 Granting such further relief as the Court may deem just and proper. 

4.	 The Verified Petition herein is being fjIed pursuant to Section 8-1.1 (c) of 

the N.Y. Estates, Powers & Trusts Law. The only interested party in this application is the 

Attorney General of the State of New York. See N.Y. Estates, Powers & Trusts Law Sections 8

1.1 (c) and 8-1.1 (f). The Attorney General has provided an Affidavit of No Objection in support of 
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the relief requested herein, on certain conditions, which are incorporated in the Prayer for Relief 

and the proposed Order submitted herein. The Attorney General's Affidavit of No Objection is 

being tiled simultaneously with the Verified Petition herein. 

5. In light of the Attorney General's Affidavit, of No Objection and in light of 

the exigent circumstances facing Petitioner, Petitioner respectfully requests that the Court schedule 

an expedited hearing to hear and detennine the relief requested in Petitioner's prayer for relief. 

We have submitted a proposed Order to Show Cause and respectfully request a hearing date on 

Petitioner's application at the Court's earliest possible c07lVL 
ANDREW D. SCHAU 

Sworn to before me this
 

O)./:./

L;..:-- daY) of April, 200~
 

~Q b'Lj]/~ '£J
k {'
Not1i¥Yyublic 

rtJAAlAMO 
NoIIry P\Mc, SlItI of New YarIc 

No.01A16157268
 
QuIIfled in Bronx County


OM.. 1IIIon &pnI DIclIIftIer 04, 2010
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Index No. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Matter of the Application of 
NEW YORK CITY OPERA, INC., 

Petitioner, 

For cy pres relief pursuant to Section 8-1.1(c) of the 
Estates, Powers and Trusts Law of the State of New 
York. 

AFFIDAVIT OF ANDREW D. SCHAU IN SUPPORT OF
 
APPLICATION FOR EMERGENCY RELIEF
 

Patterson Belknap Webb & Tyler llP
 

Attorneys for Petitioner
 

1133 Avenue of the Americas
 
New York, New York 10036-6710
 

Telephone: (212) 336-2000
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-------------------------~------------------------------------------x 
In the Matter of the Application of 
NEW YORK CITY OPERA, INC. 

Petitioner, 
Index No. 

For cy pres relief pursuant to Section 8-1.1 (c) of the 
Estates, Powers and Trusts Law of the State 
of New York. 

--------------------------------------------------------------------x 

MEMORANDUM OF LAW IN SUPPORT OF PETITIONER'S APPLICATION
 
FOR CY PRES RELIEF FROM CERTAIN ENDOWMENT FUND RESTRICTIONS
 

John P. Sare 
Andrew D. Schau 
Caroline W. Trowbridge 
PATTERSON BELKNAP WEBB & TYLER LLP 
1133 Avenue of the Americas 
New York, NY 10036-6710 
(212) 336-2000 
Attorneys for Petitioner 
New York City Opera, Inc. 
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;\Jew York City Opera. Inc. ("City Opera" or the "Petitioner"') suhmits this 

\kl1lorandul11 of Law in support 01 its duly \nilied petitiun (the ··Pditilm"). dated April 9. 2009. 

requesting that this Court. pursuant to its cy [1rcs power under the Estates. PO\vers and Trusts 

Law of the State of New York ("EPlL··). Section X-I .j( d. issue an order permitting. Petitioner to 

borrow an additional $6.600.000 million from an endowment fund (the "Wallace Fund."' as 

hereinafter defined) in order to fund its cash-tlow needs during its current 2008-2009 fiscal year 

and its 2009-20 10 fiscal year.' This relief is sought in order to enabk City Opera to v.. cather a 

period in which it continues to face an array of financial challenges. including the loss of 

virtually all ticket revenues (due to the renovatio~ of its home in the David I I. Koch Theater at 

Lincoln Center), the effects of the worldwide economic downturn, and union contract guarantees 

and other substantial costs that it cannot avoid or materially reduce even in the face of these 

adverse financial conditions. 

The relief sought in this Petition supplements relief obtained by Petitioner in a 

proceeding before this Court in October 2008, in which Petitioner sought a modification of the 

restrictions of the Wallace Fund to permit the borrowing of $17,520,000 from the Wallace Fund 

to pay down certain debt left over from its 2007-2008 fiscal year and meet pressing cash-now 

needs. The Court granted that Petition in an order issued on October 28, 2008 (the "Oct. 28, 

2008 Order" or the ·'Order·'). ,\'ee Exhibit A, Supplemental At1idavit of Andrew D. Schau, dated 

April 9, 2009 (the "Schau Affidavit" or "Schau Aff.''). At that time. Petitioner informed the 

Court that it anticipated the need to make a supplemental request for cy pres rdief, but Petitioner 

deferred the request until it had the opportunity to rdine its financial plan for the future. 

In addition, the relief requested requires Petitioner to restore to the Wallace Fund the net amounts 
borrowed from it as Petitioner has net financial resources that may be prudently used for that 
purpose consistent with the legal restrictions on the use of such resources. 
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I\:titioner has now developed a financial and strateg.ic plan, in consultation with an eminent. 

independent financial advisor2 appron:J hy the New York Attorney General, and has presented 

the plan to the Attorney (Jeneral (as requireJ by the Oct. 28, 2008 Order). Ilaving reviewed the 

plan, the Petition herein and this Memorandum of Law, the Attorney General has provided an 

Affidavit of No Objection to the relief requested herein. 

PRELIMINARY STATEMENT 

City Opera is a Type B not-for-protit corporation founded in 1943 and organized 

in and under the laws of the State of New York in order to otfer high quality, popularly-priced 

opera to all New Yorkers. Petition ~ 12. City Opera is a constituent part of Lincoln Center for 

the Performing Arts. Inc. and has for decades been a bedrock cultural institution of New York. 

Petition ~ 12. 

City Opera is a matter of months away from being part of a revitalized Lincoln 

Center campus, now undergoing a $1 billion redevelopment that is slated for completion in 2010 

and is expected to make Lincoln Center an even greater draw than it already is for audiences 

from throughout the region and the world. 

City Opera is also months away from reaping the benefits of a newly renovated 

opera house. City Opera is, along with New York City Ballet, Inc. ("City Ballet"), an "anchor 

company" of the David H. Koch Theater (the "Koch Theater") at Lincoln Center. The Koch 

Theater is owned by New York City, which leases it to Lincoln Center, which in tum subleases it 

to the City Center for Music and Drama ("CCMD"). The Koch Theater is made available to City 

Opera and City Ballet under a long-term contractual relationship with CCMD in which City 

The independent advisor is Michael M. Kaiser, the President of the John F. Kennedy Center for 
the Performing Arts. Inc., in Washington, D.C. The designation of an independent financial 
advisor acceptable to the Attorney General was required by the Court in the Oct. 28, 2008 Order. 
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Opera amI City Ballet are required to cover virtually all the costs associated with operating and 

maintaining the theater. 

It has long been a goal t()r City Opera to renovate the Koch Theater (formerly 

known as the "New York State Theater") in order to modernize the house and rectify perceived 

acoustical sh0l1comings. In July 2008, the substantial commitment made by philanthropist 

David H. Koch to CCMD, along with other funding, made this renovation possible. 

The renovations will upgrade the Koch Theater to the high-quality facility City 

Opera has long needed, but they have prevented City Opera from performing in the theater 

during its current 2008-2009 season. With only six major New York performances scheduled 

this season (all of them at venues other than the Koch Theater), City Opera expects to earn less 

than $320,000 from ticket sales this season, a vast decline from its usual figures - more than $13 

million in the 2005-2006 and 2006-2007 seasons, and nearly $12 million during 2007-2008. 

The loss this season of City Opera's home in the Koch Theater has had and continues to have a . . 
profound impact on City Opera's finances. 

This season's lost revenue follows a period in which City Opera's finances were 

already strained. Since the terrorist attacks on New York City on September 11,2001, City 

Opera has struggled to respond to the various challenges of lowered attendance at cultural events 

and reduced donations, as well as long-term changes in tastes and ticket-buying preferences. 

During the same period, by contrast, City Opera has seen escalating fixed costs related to theater 

operations and labor, including union contracts - a not-insignificant burden considering that City 

Opera employs hundreds of people on a full- and part-time basis. The presence of these fixed 

costs also meant that, when faced with this season's lost ticket revenue, City Opera could not 

mitigate the loss with a reduction in costs. 
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At the end of the 2006-2007 season, in an effort to build attendance, attract new 

philanthropic support, and surmount these financial hurdles, City Opera engaged Gerard Mortier 

as General Manager and Artistic Director and asked him to revitalize City Opera's programming 

on a large scale beginning with the 2009-2010 season, the concept being that a large-scale 

transformation was needed to catapult City Opera to a strong financial position and restore City 

Opera to operating surpluses. However, in the spring and summer of 2008, just as Mr. Mortier's 

planning tor the 2009-2010 season began to take shape, world financial markets began to 

deteriorate, and by the fall of 2008, those markets were experiencing unprecedented turmoil and 

steep declines. Thus, by the fall of 2008, City Opera faced a pair of daunting challenges: a 

darkened theater (with its adverse effect on ticket revenues) and a worldwide financial crisis 

(with the accompanying damage to the value of City Opera's endowment). 

This was the context in which City Opera made its first application for cy pres 

relief with respect to the Wallace Fund. In that proceeding, City Opera secured this Court's 

permissionto borrow $9,500,000 from the Wallace Fund to pay down indebtedness carried 

forward from the financially disappointing 2007-2008 season and $8,020,000 to meet City 

Opera's immediate cash-flow needs. That relief has enabled City Opera to meet its financial 

obligations since October 2008, but it is not sufficient to enable City Opera to complete the 

current fiscal year (which ends on June 30, 2009) or commence the next fiscal year in a 

sustainable financial position. 

Significantly, the world financial situation continued to deteriorate after the Oct. 

28, 2008 Order. The changing global economy led the Board to reevaluate the feasibility of 

achieving Mr. Mortier's vision, which would have required an annual budget of $60 million 

(nearly twice City Opera's customary budget), and to conclude that such a budget was no longer 
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sustainahle. I':v~n though City Opera had dedicated itsdf in 2007 to a linancial model based on 

the compelling vision of its new lead~r and had pursued that strategy for mllch of 2008. it was 

hecoming clear as the y~ar drew to a close that the rapid growth required by his vision was not 

sustainable and that transformation would have to take some other form. Accordingly, it was 

announced in November 2008 that Mr. Mortier would step down, that a new (and leaner) 

tinancial model would be developed, and that a new leader would be chosen and given a 

mandate to present an artistically exciting season within substantially reduced tinancial 

parameters. 

As part of the strategic planning process in which City Opera has engaged since 

the Oct. 28, 2008 Order, with advice from Mr. Kaiser, its independent advisor, City Opera has 

determined that, in the current economic environment, it must become a more flexible and 

somewhat smaller organization in order to be a sustainable cultural enterprise. Even though 

, 
plans made in 2006 and early 2007 (before the global economy began to deteriorate) had 

envisioned institutional transformation through Mr. Mortier's singular vision, necessarily 

accompanied by a significant escalation of budgets and fundraising, the state of the world 

economy since September 2008 has forced City Opera to adopt a new and leaner financial 

strategy. This strategy is predicated on strong, flexible leadership possessed of an undiminished 

commitment to City Opera's core artistic values: championing new works, reviving significant 

American operas and 19th-20th century operas, rediscovering baroque and early classical works, 

producing visionary productions ~f the standard repertoire, and launching the careers of talented 

American singers. City Opera will also continue to provide high-quality performances at 

reasonable prices and will redouble its efforts to invest in important educational projects, freed of 

some of the cost pressures it has faced in the past. 
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City Opera plans to n:dm:c its annual operating budget to the range of $30 million 

to $35 million annually (down from $38 million to $43 million or more in recent seasons but 

slightly more than the budget for the transitional year of 2009-20 10). City Opera has concluded 

that $30 million to $35 million annual budgets provide parameters that will be reasonable and 

sustainable for the foreseeable future. 

By hiring a new top executive, City Opera has already accomplished a core 

element of its strategic plan. City Opera has directed its new leader George Steel to undertake, 

on an expedited basis, an array of strategic priorities: developing 2009-20 I0 and 2010-2011 

seasons that are within City Opera's new budget limit, ensuring that the programming for these 

seasons creates a distinct identity for City Opera, reconfiguring City Opera's cost structure, 

implementing a bold new marketing initiative, and strengthening City Opera's fundraising. 

Closely linked to City Opera's strategic plan is a financial plan that quickly 

restores City Opera to operating surpluses. The financial plan anticipates that both 2008-2009 

and 2009-2010 will be transitional years in which a deficit will remain. However, once the 

elements of the strategic plan are in place, the financial plan projects an operating surplus of 

more than $1.1 million for 2010-2011. Furthennore, based on City Opera's projected cash-flows 

for 2009-2010 and 2010-2011, City Opera projects it will be able to restore as much as 

$2,000,000 to the Wallace Fund by the end of2009-2010 - and annually thereafter until the 

Wallace Fund is restored to the level required by the Oct. 28, 2008 Order. 

City Opera's objective in petitioning the Court is to obtain relief that will enable it 

to bridge the gap between where it is today and where it plans to be by the time it can achieve 

steady state in 2010-2011. As a result of the lost ticket sales during 2008-2009 and, to a lesser 

degree, the impact of the world financial downturn on contributions (particularly corporate 
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contrihutions), City Opera simply docs not have the cash it needs to complete the 2008-2()()t) 

liscal year or commence the 2009-2010 fiscal year on a linn linancial footing. This situation 

,,,as anticipated when City Opera first came bdore this Court in October 2008, and it has indeed 

come to pass. In order lor City Opera to weather this unavoidable period of transition, City 

Opera seeks the ability to borrow up to $6.6 million morc from the Wallace Fund. Petitioner 

projects that that amount of borrowing, together with the amounts City Opera already has 

permission to borrow from the Wallace Fund, will enable City Opera to continue operations for 

the bal(lnce 01'2008-2009 and the early part 01'2009-2010. 

The Wallace Fund is governed by an agreement (the "Wallace Agreement") 

etTective as of April 30, 200}, by and among the Wallace Fund for Lincoln Center ("WFLC"), as 

the donor, and City Opera and certain constituent organizations of Lincoln Center. See 

Exhibit E, Schau AfI For purposes of this Memorandum of Law, three provisions of the 

Wallace Agreement are of particular relevance. 

Paragraph B. Paragraph B requires that the Wallace Fund be maintained "in 

perpetuity as an endowment." That language, standing on its own, would ordinarily establish 

that the historic dollar value of the Wallace Fund (generally, the amount contributed to it less 

depreciation)3 is subject to a requirement that it be held in perpetuity. Yet subsequent provisions 

of the Agreement specifically provide otherwise through mechanisms that permit the Wallace 

Fund to be drawn below its historic dollar value4
: the "Annual Contribution" (Paragraph C) and 

the "Special Contribution"' (Paragraph D). 

See N.Y. Not-for-Profit Corp. Law (hereinafter "N-PCL") § I03(a)(16) (McKinney's 2008). 

The Wallace Agreement uses the term "Original Fair i\1arkct Value," a term whose definition in 
Paragraph 0(4) as the value of all assets transferred pursuant to the Wallace Agreement "'valued 
on the date of distribution" makes the term the functional equivalent of the statutory tcnn 
"historic dollar value." 
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Paragmnll.C Paragraph C provides that th~ Annual Contrihution from the 

Wallace Fund "shall be determined hy" Petitioner. In drawing its Annual Contribution, 

Petitioner will "apply a spending policy, as approved by [Petitioner'sl Board of Trustees, to the 

[Wallace Fund] in no greater percentage and in the same manner as such spending policy is 

applied to [Petitioner's] other endowment funds." The application of the spending policy "may 

reduce the value of the [Wallace Fundi to below its Original Fair Market Value [i.e., its historic 

dollar value], in which case [Petitioner] shall have no obligation to restore the [Wallace Fund] to 

such Original Fair Market Value." This aspect of the Wallace Fund distinguishes it from 

Petitioner's other endowment funds, which are subject to donor-imposed restrictions that treat 

the historic dollar value, or some other portion of the fund, as an amount that may not be 

expended or may not be expended without repayment. Petition ~ 32. Paragraph E specifies the 

purposes for which Annual Contributions may be made: Special Projects (a category defined as 

"new works or new productions or new performances, or to underwrite touring of new 

productions or repertory, or to support educational or audience outreach programs") as well as 

"other priority needs identified by" Petitioner. 

Paragraph D. Paragraph D provides that Special Contributions may be drawn 

from the Wallace Fund for Special Projects, subject to a variety of special requirements such as 

the ability of City Opera to "match" the Special Contributions on a two-to-one basis with other 

resources and obtain super-majority vote of the Board, including a Board determination that 

there is an "extraordinary need" for the Special Project. Thus, Special Contributions are 

available for a narrower scope of City Opera activities, and in more limited circumstances, than 

Annual Contributions. Special Contributions are not available at all to the extent they would 

reduce the value of the Wallace Fund below 80% of its historic dollar value or amount in the 
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aggregate to more than 20% of the bir market value orthe Wallace Fund. Paragraph D(3). City 

Opera has drawn down Special Contributions from the Wallace fund during each of the 

preceding three fiscal years and has now reached the limits of what it may draw down by way of 

Special Contributions. Although net appreciation of an endowment fund is theoretically 

available for expenditure,5 there is no longer any net appreciation remaining in the Wallace 

Fund. Accordingly, the sole means at present by which City Opera may tap into the Wallace 

Fund is by way of Annual Contributions. 

Petitioner has set its endowment spending rate at 5.5% for the current fiscal year 

(2008-2009). The rate was 6% during the past two fiscal years. So long as Petitioner's 

endowment spending rate remains fixed in this 5% to 6% range (which Petitioner believes to be a 

traditional rate for an endowment spending rate), Petitioner is unable to dip more deeply into the 
\ 

Wallace Fund (i.e., into its remaining historic dollar value) by way of Annual Contributions.6 

I 
Petition ~ 35. Accordingly Petitioner must obtain the requested cy pres relief in order to tap I 

I
I 

more deeply into the Wallace Fund. 

The relevant facts are set forth in greater detail in the accompanying Petition, the 

Supplemental Schau Affidavit, and the Affidavit of Emergency of Andrew D. Schau dated April 

9,2009 to which we respectfully refer the Court. 

See N-PCL § 5 13(c). I
6	 Based on one possible construction of the Wallace Agreement, Petitioner could increase its 

endowment spending rate in order to increase the amount of Annual Contributions. However, 
given the extent of City Opera's needs, it would be necessary that any such increase be at a level 
that would be highly unusual for an educational or cultural institution. Petitioner believes that it 
is uncertain whether the language of the Wallace Agreement mandating that Petitioner's spending 
policy be applied "in no greater percentage and in the same manner as such spending policy is 
applied to [its1other endowment funds" would permit such a dramatic increase in the spending 
rate to be applied against the Wallace Fund. In the absence of certainty on this point, City Opera 
has elected to preserve its endowment spending rate at a traditional level and instead to seek the 
cy pres relief requested in this proceeding. 
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Al~GlJMENT 

The New York Not-fix-Profit Corporation Law provides that City Opera may 

appropriate its endowment assets only to the extent of realized appreciation and, with respect to 

readily marketable assets, unrealized appreciation over the historic dollar value of the gift, except 

as otherwise permitted under other law, the terms of the applicable gift instrument, or the 

certificate oflncorporation. N-PCL § 513(c). The doctrine of cy pres is a rule ofjudicial 

construction which permits a court "to effectuate the general charitable intention of a donor or 

testator where the specific donative direction cannot be carried out, or is no longer practicable." 

In re Estate a/Donald F Othmer (,'Othmer 1"), J 85 Misc.2d 122, 126, 710 N.Y.S.2d 848 (Sur. 

Ct. Kings County 2000). Hence, the doctrine of cy pres may be invoked in appropriate 

circumstances as the basis for relief from donor-imposed restrictions, including a restriction on 

the amount of funds that may be spent from an endowment. 

The EPTL provides in relevant part: 

Whenever it appears to [the Court] that circumstances have so 
changed since the execution of an instrument making a disposition 
for religious, charitable, educational or benevolent purposes as to 
render impracticable or impossible a literal compliance with the 
terms of such disposition, the court may ... make an order or 
decree directing that such disposition be administered and applied 
in such manner as in the judgment of the court will most 
effectively ac.complish its general purposes, free from any specific 
restriction, limitation or direction contained therein.... 

EPTL § 8-1.1(c) (emphasis added). 

In order to qualify for cy pres relief. a petitioner must demonstrate that (1) the gift 

is charitable in nature~ (2) the donor demonstrated a general, rather than a specific, charitable 

intent~ (3) the particular purpose for which the gift was made has failed, or has become 

impossible or impracticable to achieve; and (4) a modification of the specific terms of the gift 

cures the impracticability and most etIectively accomplishes the general charitable purpose of 

If\ 
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the donor. /n re Estute oj/t./ildred Othmer ("()(hmer /1"), 1:2 Misc.-ld 919, S15 N. Y.S.2d 444. 

447 (Sur. Ct. Kings County 20(6): Estate olRandull. 71 Misc,2d 1063.338 N,Y.S.2d 269 (Sur. 

Ct. N. Y. County 1(72). 

The Court's Oct. 28. 200S Order was premised on those four factors having been 

met with respect to the first Petition. Because this Petition is made with respect to the same gift 

instrument as the tirst Petition, the facts pertaining to the first two criteria remain the same and, 

under the doctrine of collateral estoppel, need not be reconsidered. See Othmer II, 12 Mise.3d 

919 at 925 (in second cy pres petition, based on the same gift instrument, the doctrine of 

collateral estoppel is appropriate with regard to first two factors of cy pres test, as the court had 

carlier found the gift to be charitable in nature and the donors to have had a general charitable 

intent). In this case, the facts pertaining to the third criterion have also remained the same, as 

Petitioner's earlier request noted that the circumstances requiring it to seek cy pres relief at that 

time were expected to require a request for further relief at a later date -- relief that this Petition 

represents. Thus it is only the fourth criterion - concerning the ability of the requested relief to 

accomplish the Wallace Fund's charitable purposes - that requires further analysis or 

consideration. As explained in greater detail below, the. facts pertaining to the fourth criterion 

establish that the requested relief will most effectively accomplish the Wallace Fund's charitable 

purposes. 

In the event that the Court would benefit from a full explanation of all four 

criteria. however, the analysis of each is set forth below. 

I. The Wallace Fund is charitable in nature. 

The first condition for cy pres relief ~ the charitable nature ofthe Wallace Fund-

is readily satisfied. The Wallace Fund was created by WFLC, a TypeB New York not-for-profit 
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corporation fomlcd exclusivdy for scicntitie. literary. charitable and cducational purposes by 

operating exclusively for the benctit of City Opera and certain constituent organizations of 

Lincoln Center. See Exhibit C. Schau AtI; Petition '123 - 24.rhe distribution to City Opera 

which resulted in the creation of the Wallace Fund was approved by this Court in connection 

with the dissolution of WFLC in 2001. See Exhibit C, Schau Aff. Like WFLC, City Opera is a 

tax-exempt, Type B New York not-for-profit corporation formed exclusively for charitable, 

literary and educational purposes, including through the encouragement of the study of the art of 

opera and the presentation, development and encouragement of the highest excellence in opera. 

Any gift made, as this one was, to promote or advance education and literature has always been 

recognized as charitable. In re Polytechnic University, 812 N.Y.S. 2d 304, 310 (Sur. Ct. Kings 

County 2006). 

2. The donor of the Wallace Fund demonstrated a general charitable intent. 

The second condition for cy pres relief - the general charitable intent of the donor 

- also is satisfied with ease. As the Court stated in Othmer I: "Where a ... donor of a gift 

shows an inclination to benefit a variety of charities, a court is likely to conclude that the donor 

had a general charitable intent and to apply the cy pres doctrine in the appropriate 

circumstances." Othmer I, 18S Misc.2d at 127 (also citing Matter ofBowne, 11 Misc. 2d 597, in 

which "the court considered 1S charitable gifts totaling $500,000 in decedent's will, together 

with $371,000 in lifetime charitable gifts," in finding sufficient charitable intent to apply cy 

pres). The Othmer I court went on to find the "requisite general charitable intent" based inter 

alia on the fact that the donors in that case had given millions of dollars, during life and at death, 

to numerous other charities. In this case. before its dissolution WFLC distributed $186 million 

to City Opera and various constituent organizations of Lincoln Center - namely, the 
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i\ ktropolitan ()p~ra Association. Tnc. (the "Met"). New York City Ballet. Inc. (with which 

('ity Opera shar~s the use of the Koch Theater). the Chamher Music Society of Lincoln C~nt~r, 

Inc .. the Vivian Beaumont Th~ater, Inc. (now Lincoln Ct:nter I'heater, Inc.). and the 

PhilhanTIonic-Symphony Society of !':Jew York, Inc. (commonly known as the New York 

Philharmonic). Those organizations are the principal occupants of the largest and most 

prominent performance venues at Lincoln Center: the Metropolitan Opera House (the Met), 

Avery Fisher Hall (the New York Philharmonic), the Vivian Beaumont Theater (Lincoln Center 

Theater. Inc.), Alice Tully Hall (the Chamber Music Society of Lincoln Center. Inc.), and the 

Koch Theater (City Opera and City Ballet). In connection with its dissolution, WFLC distributed 

an additional amount in excess of $300 million to those organizations. Schau Aff, Exhibit D. 

WLFC's long-standing support of these New Yark City performing arts institutions therefore 

evidences WLFC's general charitable intent. 

Additionally, a general charitable intent ordinarily will be found when a gift or 

grant is general in character or gives the donee substantial discretion in the use of the funds 

e.g., when the income from an endowment grant may be used for an institution's general 

purposes. Othmer 1185 Misc.2d at 127 (finding a general charitable intent with respect to an 

endowment fund whose income could be applied for a charity's "general purposes"). In the case 

of the Wallace Fund, the Wallace Agreement permits the funds to be used for many purposes. 

Special Contributions may be drawn for "new works or new productions or new performances, 

or to underwrite touring of new productions or repertory, or to support educational or audience 

outreach programs:' and Annual Contributions may be drawn for those purposes as well as 

·'other priority needs identified by" Petitioner. Given City Opera's mission of advancing 

repertory innovation and facilitating the public's understanding of opera, the itemized purposes 
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capture virtually all of City Opera's core activities. The catch-all ""other priority needs" ensures 

that administrative and capital needs arc also captured. Indeed. one could hardly find a more 

general purpose than the phrase "othcr priority needs." 

Finally. WFLCs general charitable intent is evidenced by the fact that the 

Wallace Agreement makes no provision tor a "gift over" or a reverter of the gift to WFLC. See 

()thmer I at 127 (noting the absence of a gi·ft over under the terms of the Othmer bequest and 

citing Alutter olGvehringer, 69 Misc.2d 145. 149-50, 329 N.Y.S.2d 516 (Sur. Ct. Kings County 

(972) !or the proposition that ""where the charitable disposition has vested and there is no 

specific gift over, cy pres will invariably be applied"). See also In re Hendrick's Will, 148 

N.Y.S.2d 245,256 (N.Y. Gen. Tenn 1955); Matter ojCarper, 67 A.D.2d 333, 337 (N.Y. App. 

Div. 1979), ajrd 50 N.Y.2d 974 (1980); Matter ojWolseley, 814 N.Y.S.2d 893, 2005 WL 

3726198, at *2 (Sur. Ct. SufI County 2005); Mattel"(~lSt. Charles f{osp., N.Y.L.J., Aug. 4, 

1995, at 25, col. 6 (Sur. Ct. SufT. County 1995).7 

3.	 The particular purpose for which the Wallace Fund was created has 
become impracticable to achieve. 

Petitioner satisfies the third necessary condition tor cy pres relief because 

changed circumstances have rendered impracticable certain restrictions on Petitioner's use of the 

Wallace Fund, namely, the restriction in Paragraph B (If the Wallace Agreement requiring that 

the Wallace Fund be maintained "in perpetuity as an endowment fund." 

A provision in a gift instrument is "impracticable" if "circumstances have 

changed such that literal compliance with the gift instrument is impossible or impracticable." In 

re Po~vtechnic University, 812 N.Y.S. 2d at 309. The "impracticability" requirement of the cy 

pres analysis is met here (just as it was at the time of the Oct. 28, 2008 Order) because 

-: The Wvlselev and Charles cases are unreported and are attached for the Court's cOllvenience as exhibits 
Hand L respectively, to the Schau Supplemental Atlidavit. 
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circul11stancl'S unforcst:en to WFLC have so changed since the time the Wallan: hll1J was 

created that. without the requcstt:d relicC.the continued viability of City Opera \vlJuld he 

threatened -- a circumstance that would frustrate the vcry purpose fur which the Wallace Fund 

was established in the !irst place. 

When thc Wallace Agreement took effect, in April 2001, City Opera was 

operating at a surplus and was nearing the end of an eighth consecutive season of financial 

stability. Neither WFLC nor City Opera could have foreseen the many things that then 

happened: the terrorist attacks 0[9/11, the economic downturn which hit New York City, and 

systemic changes in tastes and ticket-buying preferences in New York - all of which 

significantly slowed ticket sales and adversely affected donations. Neither WFLC nor City 

Opera could have predicted the extent to which escalation of fixed costs related to labor 

generally and union contracts in particular would increasingly burden City Opera's finances. 

Neither WFLC nor City Opera could have predicted that City Opera's home in the Koch Theater 

would be closed for renovations throughout the 2008-2009 season and for a portion of the 2009

2010 season, thereby depleting ticket revenues and hampering fundraising. Finally, neither 

WFLC nor City Opera could have predicted that, beginning in September 2008, at a pivotal point 

in City Opera's history, world financial markets would experience unprecedented turbulence and 

experience declines that have shrunk the value of its investments. 

New York courts have granted cy pres relief for "impracticability" in situations 

like this one that involved an institution experiencing such severe financial distress that it 

threatened the institution's ability to continue its operations. See, e.g., Knickerbocker Hospital v. 
\ 

Goldstein, 41 N.Y.S.2d 32, 36 (Sup. Ct. N. Y. County 1943) (applying cy pres to permit a 

hospital to use as much of its endowment principal as necessary to keep the hospital operating 
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during a period of serious economic distress); Illl'c Polv/cchnic (!llin'l'sify. R12 N. Y.S.2d at 311 

(appl) ing ey prt:s to release unin:rsity from endO\vlm:nt restriction because "unforeseen 

economic events have alTectt:d the ability of the [lniversity to attrad studmts to its programs, 

resulting in an operating ddicit:' and noting that "it is inconct:ivablc that [the donorsJ would 

have wanted the t:ducational mission for the University to be frustrated because of its current 

situation"). In O/hmer I, the Court applied cy pres to allow Long Island College Hospital in 

I1rooklyn to obtain greater access to an endowment fund where the endowment fund's income 

was insl\fficient to t:nable the hospital to continue its operations on a long-term basis. Facing 

financial straits brought about by changes in the health-care sector, the hospital sought 

permission to use an endowment's historic dollar value to secure financing for capital projects, to 

acquire working capital, and to acquire and renovate facilities. The hospital had emphasized that 

these growth measures were necessary "if it is to compete successfully and survive economically 

in the changing health-care environment." O/hmer I, 185 Misc.2d at 852. The court concluded 

that "[i]fthe hospital is forced to close, the intent and purpose of[the donors'] gifts to it will 

become impossible or impracticable to achieve." !d . 

The court also granted the same hospital further relief six years later when the 

hospital returned with a second cy pres application. The court determined that literal compliance 

with the restrictive provisions of the endowment fund was again impracticable and noted that 

"this court can conclude that the [donors] would want [the hospital] to continue as a hospital." 

Othmer II, 185 Misc.2d at 128. The same is true here, where the funds obtained in the first cy 

pres application are insufficient to return City Opera to operating surpluses. Unlike the charity in 

the Othmer case, however, City Opera, anticipated in its prior application that it would need to 

rdurn for supplemental relief. 
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As thl: (HlllI/a cases and S't. (-!wrles hoth show. courts have found the 

impracticability criterion to be met in situations where the institution sought to right its long-term 

linancial situation hy initiating a new plan. [n .Halta 4 Wolsley as wei L the court found that 

circumstances demonstrated the requisite impracticability where a hospital sought to pay down 

its debt and obtain financing tor the "expansion and renovation of the hospital," without which 

the hospital "may be forced to reduce community related programs and services which it 

provides at no charge or into bankruptcy." lHatter of Wolsley, 2005 WL 3726198, at *2. Most 

recently, in A/alter (~tThe Cooper Union/or the Advancement a/Science and Art, Sup. Ct., N.Y. 

County, Index No. 112519/06, this Court approved the application of Cooper Union for cy pres 

relief authorizing it to embarking on a financing arrangement that necessitated a $175 million 

mortgage on an endowment asset (the real property where the Chrysler Building is located). The 

proceeds of the financing were to be used to enable Cooper Union to continue to maintain high 

academic standards, to continue to provide a tuition-free education to its student body, and to 

l~odernize certain of its half-century old facilities. 8 Without the requested relief, Cooper Union 

showed that it could not survive in a manner that would fulfill its mission. 

These cases are apposite. With the requested relief, Petitioner will be in a 

position to implement its new strategic and financial plan under the direction of its new General 

Manager and Artistic Director George Steel; but without the requested relief, Petitioner lacks the 

A copy of the Petition filed by The Cooper Union for the Advancement of Science on 
September 6,2006 is annexed as Exhibit J to the Schau Supplemental Affidavit. The Court's 
Decision and Order, Exhibit K of the Schau Supplemental Affidavit, are not officially reported. 
One unique circumstance of the Cooper Union case was the sheer age of the endowment in 
question; it had been created in 1902 and, as such, had a low historic dollar value of $600,000 
(relative to the 21 'I century value of the Chrysler Building property). Hence, it was possible for 
cy pres relief to be granted while still setting aside $600,000 of the mortgage proceeds in order to 
protcct the historic dollar value of the endowment if the Chrysler Building propcrty were lost on 
account of the financing. Obviously, this sort of measure is not available where (as here) historic 
dollar value of an endowment must be expended in order for the cy pres rdief to accomplish the 
desired result. 
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resources needed to meet its obligations for the 2008-2009 tiscal year and begin the 2009-2010 

fiscal year on stable tinancial t()oting. WFLC's charitable goal in establishing the Wallace Fund 

would undoubtedly be frustrated if the requested portion of the Wallace Fund were not made 

available to aid City Opera at this critical moment in its history. 

4.	 Relief from the restrictions of the Wallace Agreement cures the 
impracticability and most effectively accomplishes the general charitable 
purpose of the donor. 

In O/hmer II, the court tound that "[m]odification of the restrictions to allow a 

sufficient portion of the Othmer Endowment Fund to be used to reduce the accounts payable and 

make the capital improvements to implement [hospital's] recovery plan has the potential to keep 

the Hospital in operation and preserve the [donors'] overriding general charitable intent." 

O/hmer 1I, 12 Mise.3d at 927. 

The same is true here. By enabling City Opera to borrow from the Wallace Fund 

in order to meet its cash needs, the proposed relief will preserve the donor's intent and thus cure 

the impracticability arising from the restrictions on the Wallace Fund that otherwise would 

prohibit expenditures or borrowings from the Wallace Fund. City Opera faces financial 

challenges that must be met immediately in order for City Opera to continue the tradition that has 

invigorated opera and arts education and supported young artists in New York City for 65 years. 

City Opera does not have other assets available to it that would be sufficient to see it through this 

transition period. It therefore seeks this relief as matter of necessity. 

Not only is City Opera seeking to borrow no more from the Wallace Fund than it 

Irequircs to weather the transitional period, but the proposed relief also directs City Opera to 

lrestore to the Wallace Fund the amounts expended from it as part of the relief obtained in this 

lpetition to the extent it later has net financial resources that may be prudently used for that 

burpose. Petition ~ 65. That aspect of the proposed relief demonstrates that it is narrowly 
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tailnr~d to addressing City Opera"s current financial needs and at the same time ensuring the 

preservation of the Wallace Fund in perpetuity. The plan calls lor City Opera to reduce its 

operati ng budget to a level that will be financially sustainable well into the future, while 

maintaining its hallmark commitment to artistic excellence and innovation. Indeed, once the 

elements of City Opera's new strategic plan are in place, City Opera projects an operating 

surplus of more than $1.4 million for 20 I0-20 II. City Opera also projects that it will be able to 

restore as much as $2,000,000 to the Wallace Fund by the end of 2009-201 0 and annually 

thereafter until the Wallace Fund is restored to eighty percent of its historic dollar value, a 

benchmark imposed by the Oct. 28, 2008 Order. See Exhibit A, Schau Aff. 

In sum, absent the requested relief, City Opera lacks sufficient resources to cover 

its expenses and meet its obligations during the remainder of its current fiscal year, much less to 

commence its 2009-20 I0 season next fall in the Koch Theater. The requested relief is therefore 

critical to the survival of City Opera; without it, City Opera will not be able to bridge the gap 

before it is again operational in its newly renovated home. If granted, however, the requested 

relief will see City Opera through this period of transition and enable it to achieve steady state by 

the end of 2009-20 I0, thereby fulfilling a core purpose of having a Wallace Fund at all: to ensure 

that City Opera remains one of the leading cultural institutions of New York City. 
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CONCLUSION 

For the fort:going rt:asons and as shown in the Petition, the Aftidavit of 

Emergency of Andrew D. Schau dated April 9: 2009, the Supplemental Affidavit of Andrew D. 

Schau dated April 9, 2009, the Aftidavit of Michael M. Kaiser dated March 31,2009, and the 

Attorney General of the State of New York having provided his Affidavit of No Objection to the 

relief set forth in the Petition, Petitioner has shown that it satisfies the required tests for 

application of the cy pres doctrine pursuant to EPTL § 8-1.1 (c) and the grant of the relief set 

forth in the Petition. 

Dated: New York, New York 
April 9, 2009 

Respectfully submitted, 

John P. Sare 
Andrew D. Schau 
Caroline W. Trowbridge 

~:nERSZLArzZ:R L~P 
Andrew D. Schau 

1133 Avenue of the Americas 
New York, NY 10036-6710 
(212) 336-2000 

Attorneys for Petitioner 
New York City Opera, Inc. 
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